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ab*. l— the eights, disabilities, and 
usages of the ancient english 
peasantry. 

Paet VIIL — The Age of Enclosures. 

T^HAT will become of the landlords? A king with many 
slaves and no money is better off than a lord with broad 
lands and no labourers. The landlords have paid the wages 
demanded by their ploughmen, and have been fined for 
exceeding the rates allowed by Parliament ; they have dressed 
their ploughmen in silver lace to make them pass for footmen, 
and have been checked again by the Legislature. A landlord 
in the thirteenth century might command two hundred 
ploughmen or reapers ; if a landlord in the fifteenth century 
could collect so many, he could not find superintendence for 
theiQ ; the reeve and the beadle used to be overseers of the 
lord's ploughmen and reapers, but a tenant in the fifteenth 
century would not take a reeveship or a beadlery. The lords 
were thenceforth obliged either to let their demesnes, or to 
work them with the least possible labour, and they soon found 
it convenient to turn their corn-fields into pastures — to raise 
cattle instead of com. 

VOL XVI. — NO. XXXI. B 



2 The Rights y Disabilities y and Usages 

In those days the wooUeti trade and manufacture were 
increasing, and the lords, having found that they grew rich 
by becoming graziers, were tempted to abridge the common- 
able rights of the tenants by enclosing the fallows and pas- 
tures which had theretofore been open; the cattle of the 
peasantry had been mainly supported by these commons, and 
could hardly live without them. Of course, their owners 
suffered and murmured. Many of the copyholds were not 
hereditary, but were held for lives, or for terms of years; the 
landlords took advantage of expiring terms, refused to renew 
leases, and sent the tenants adrift, pulling down their cot- 
tages, and enclosing the lands attached to them. This process 
was carried on until whole neighbourhoods- were nearly 
depopulated. 

Old England was In the main an open country. England 
is now so thoroughly fenced that in some parts it is only by 
shutting our eyes, and exerting our imaginative powers, that 
we can form the vision of a land without hedgerows : — 

On either side the river lie 
Long fields of barley and of rye, 
That clothe the wold and meet the sky. 

Nevertheless, open-field culture is not altogether extinct. 
There were recently parishes unenclosed in Berkshire, Buck- 
inghamshire, Oxfordshire, Northamptonshire, and other Mid- 
land Counties. Cheddington, near Aylesbury, was not enclosed 
until 1853 ; Wittenham, near Abingdon, was enclosed about 
1856. In the summer of 1859 there was a trial at Northamp- 
ton concerning the occupation of Naseby common-field; 
among the witnesses was a person who lives upon the battle- 
field, and his great-grandfather fought in the battle. When 
Mr. Caird made his tour, twelve years ago, he found common- 
fields at Ilsley, between Oxford and Newbury ; the Vicar's 
glebe of fifty acres was in detached uiifenced fragments, 
mixed up with other lands, all lying " here awa* there awa'," 
like the Laird of Hotchpot's estate. Mr. Caird afterwards 
found the open fields near Stamford in the very condition 
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which had roused the indignation of Arthur Young about 
eighty years' before. 

When we speak of commons now, we generally mean 
common pastures, heaths, and moors ; we seldom mean com- 
mon arable land, held by a number of tenants, no part of it 
assigned to any one of them for any term longer than the 
time between seed-time and harvest, and the whole of it as 
open and undivided ' as Kunnymede, Port-meadow, or the 
Prairies.* The fields at Stamford used to be held by a 
tenure of ancient custom among the farmers, resembling the 
rundale of Ireland; the tenants divided and ploughed the 
commons, and then laid them down to become common again, 
and shifted the portions from hand to hand in such a manner 
that no man had the same land two years together.f Whip- 
land was land not divided by meres, but measured out, when 
ploughed, by the whip's length. Catch-lands were pieces of 
common arable land of equal sizes ; the property not being 
determined, he that ploughed the land first had the first choice 
of a portion, t 

There may have been some excitement in the game of 
** Catchland," but it rather interfered with good husbandry. 
The reports addressed to the Board of Agriculture, towards 
the end of the last century, give us woful pictures .'of the 
state of husbandry wherever common-fields abounded ; they 
describe bare, dreary plains, ploughed up into high ridges — • 
often made very crooked and irregular — the tops of the ridges 
constantly dry, the hollows always wet and miry. In 1794 
there were 91,000 acres of common-field in Buckinghamshire^ 
and at one time the system of common-field was universal : — 

In ages past 
They let their fields lye all so widely waste, 
That nothing was in pale or hedge ypent 
Within some province, or whole shire's extent. 

* If there be eighty acres, etc. (Co. Litt. 4, a.) 

Custome or prescription — that one shall have the land to plow and sow. 
and when the com is carryed, another may have the land as his several 
—is good : time of Ed. II. (Kitchin, 205.) 

t Lincohishire Report, 24. % Wiltshire Report, 259. 

B 2 
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As Nature made the earth, so did it lie, 

Save for the furrows of their husbandry ; 

When as the neighbour lands so couched layne 

That all bore show of one fair champain : 

Some headlesse crosse they digged on their lea, 

Or roird some marked meare-stone in the way. — {Hall,) 

Champain, in Bishop Hall's time, waa a term not confined 
to poetry ; it was used in prose and in common speech to 
denote an open tract under cultivation. We dare say that the 
system of common-field worked very well as long as the old 
manorial organization endured — while the farmers were under 
the superintendence of the reeve and the beadle ; but it would 
become a bad system after the relaxation of the ancient disci- 
pline, and we may presume that the enclosures of the fifteenth 
century were in some measure occasioned by the want of 
rustic overseers. The process of enclosure began at the end 
of the fourteenth or the beginning of the fifteenth century, 
and had wrought a considerable change^ in certain counties^ as 
early as the reign of Henry V. John Boss^ the chronicler, 
is very severe upon the destroyers of churches and villages, 
who had driven rational men out of their habitations to make 
room for irrational beasts. He mentions a number of villages 
which had been destroyed by enclosure within twelve or 
fifteen miles of Warwick. Church-Charwelton had been a 
resting-place between Warwick and London ; travellers were 
afterwards obliged to deviate by Lower Charwelton, and that 
was in danger of destruction. He compares the population of 
some of these places in the seventh or eighth year of Edwaxd I. 
with the population of his own time. Charlcote had fifty- 
seven tenements at the one time, and but six or seven at the 
other. At Compton Murdak there was nothing but a manor- 
house and a church, formerly twenty-seven free and bond 
tenements had been there, with a good rectory. At Compton 
Scorfen, where there had been sixty-three tenements, there 
were none — the chapel had been destroyed and spoiled. 
Couston-upon-Dunsmore, once upon a time a town, had 
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become a mere grange of the Abbey of Pipewell, and a den 
of thieves and homicides. Boss goes on to say that travellers 
along well-known thoroughfares were often stopped by newly 
made fences and enclosures — that the number of poor 
increased daily — that thieves and beggars multiplied enor- 
mously. Stilly it would appear that the evils denounced by 
J^ohn Boss were local and partial^ for they are not prominent 
among the grievances alleged by Jack Cade and his followers. 
Under the Tudors depopulation became a serious evil^ and 
many laws were enacted against it A statute of Henry VIII. 
attributes the dearth of everything^ and the general misery^ 
to the prevalence of sheep-farming: the preamble of this 
statute deserves to be quoted at length : — 

^* Forasmuch as divers and sundry Persons of the King's Subjects 
of this Bealme, to whom God of his Goodness hath . disposed great 
Plenty and abundance of Moveable Substance, now of late within few 
years have daily studied, practised, and invented Ways and Means 
how they might accumulate and gather together into few Hands, as 
well great Multitude of Farms as great Plenty of Cattle, and in 
especial Sheep, putting such Lands as they can get to Pasture, and 
not to Tillage, whereby they have not only pulled down Churehes 
and Towns, and inhanced the old Rates of the Rents of the Posses- 
dons of this Realm, or else brought it to such excessive Fines that no 
poor man is able to meddle with it ; but also have raised and inhanced 
the Prices of all manner of Com, Cattle, Wool, Pigs, Geese, Hens, 
Chickens, £ggs,.and such other, almost double above the prices which 
have been accustomed ; by reason whereof a marvellous multitude 
and number of the people of this realm be not able to provide meat, 
drink, and clothes necessary for themselves, their wives, and children; 
but be so discouraged with Misery and Poverty, that they fall daily 
to Theft, Robbery, and other Inconveniences, or pitifully die for 
Hunger and Cold ; and so it is thought by the King's most humble 
and loving Subjects that one of the greatest Occasions that moveth 
and provoketh those greedy and covetous People so to accumulate 
and keep in their hands such great portions ahd parts of the grounds 
and lands of this realm from the occupying of the poor Husbandmen, 
and so to use it in Pasture, and not in Tillage, is only the great Profit 
that Cometh of Sheep, which now be come to a few Persons' Hands 
of this Realm, in respect of the whole number of the King's Subjects, 
that some have four-and-twenty thousand, some twenty thousand, some 
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ten thousand, some six thousand, some five thousand, and some more 
and some less ; h j the which a good Sheep for Victual, that was accus- 
tomed to be sold for Two Shillings Four Pence, or three ShiUings at the 
most is now sold for six shillings, or five shillings, or four shillings at the 
least, and a stone of clothing Wool, that in some Shires of this Realm 
was accustomed to be sold for Eighteen Pence or Twenty pence, is 
now sold for Four shillings, or Tliree Shillings Four pence at the 
least ; and in some countries where it hath been sold for Two ShiU 
lings Four pence, or Two Shillings Eight pence, or three shillings at 
the most, it is now sold for fi\e shillings or four shillings eight pence 
at the least, and so are prices raised in every part of this Realm \ 
which things, thus used be principally to the high Displeasure of 
Almighty God, to the Decay of the Hospitality of this Realm, to the 
diminishing of the King's People, and to the Let of the Cloth-making, 
whereby many poor people have been accustomed to be set on work ; 
and in conclusion, if Remedy be not found, it may turn to the utter 
Destruction and Desolation of this Realm which God defend. . . ." * 

It was the constant opinion of the sixteenth century that 
sheep were eating England up. Bishop Latimer seldom 
agreed with Sir Thomas More, and Lord Bacon did not 
always agree with Sir Edward Coke, but all their minds met 
upon this one point. We continually meet with the subject 
of depopulation in documents of the sixteenth century ; we 
meet with it even in songs and dramas — 

In houses where pleasure did once abound 
Nought but a dog and a shepherd is found ; 
Places where Christmas revells did keep, 
Are now become habitations for sheep. 

(Roxburgh Ballads,') 

I can compare our rich misers to nothing so fitly as to a whale ; 
he plays and tumbles, driving the poor fry before him, and at last 
devours them all at a mouthful. Such whales have I heard of on the 
land, who never leave gaping till they've swallowed the whole parish, 
church, steeple, beUs, and all. — (Pericles,) 

In Harleian MS. 787, there is the draft of a manifesto 
which purports to be addressed by " The Diggers of War- 
wickshire to all other Diggers." It is dated ** from Hampton 
field, in hast," and the subscribers protest that they — 

♦ 25 Hen. VIII. cap. 13. 



Of the Ancient English 'Peasantry. 7 

'^ • . . doe feele the smart of these incroaching Tirants, which 
wonid grinde our flesh upon the whetstone of poverty, and make onr 
lojall hearts to faint with breaking, so that they maj dwell by them- 
selves in the midst of theyr Heards of fatt weathers. . . . onelj for 
thejr owne private gaine, for there is none of them but doe taste the 
sweetness of our wantes. They have depopulated and overthrown 
whole Townes, and made thereof Sheep pastures nothing profitable 
for our Commonwealth ; for the common fields being layd open would 
yeeld us much commodity, besides the increase of Come, on which, 
standes our life. . • . Much more we could give you to understand, 
but wee are perswaded that you your selues feele a part of our 
greiaances, and therfore need not open the matter any plainer. But 
if you happen to shew your force and might against us, wee for our 
partes neither respect life nor lyuinge ; for better it were in such case 
wee manfully dye, then hereafter to be pined to death for want of that 
which these deuouring encroachers doe serue theyr fatt Hogges and 
Sheep withall. . . ."• 

The poor Diggers occasionally carried their threats into 
execution. The Pilgrimage of Grace, the Western Rebellion, 
and Ket's Insurrection were more or less connected with 
agrarian oppression. 

'^ Mary for these inclosures do undo us all ; for they make us to 
pay dearer for our lande that we occupy, and causes that we can 
have no lande in manner for our money to put to tyllage : all is taken 
up for pasture ; for pasture either for sheep, or for grasinge of cattell ; 
in so much that I have knowe of late a dozen ploughes, within lesse 
compasse then sixe myles about mee, layd downe within this seven 
y eares ; and where three score persons or upward had their livings, 
now one man with his catell hath all ; which thinge is not the least 
cause of former uprores. . . . this I thinke in«my minde, that if 
that kinde of inclosing doe as much increase in xxx yeares to come,' 
as it hath done in xxx yeares past, it may come to the great desola- 
tion and weaking of the strengthe of this realme, which is more to be 
feared than dearth ; and I thinke it to bee the most occanon of any 
hinge yee spoke yet, of these wild and unhappy uprores. . . ."f 

Townsmen and tradesmen were as much aggrieved as 

♦ Something might be said on the other side. In Cotton MS., Faustina, 
C. n., there is *' A defence of inclosure, and of converting arable in the 
inland shires to pasture. 1 608." 

t Stafford's Brief Conceipt of English PoUicy. 1681. (9 Harl. Misc. 
147, 160.) 
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husbandmen by the enclosure of open grounds. Some time 
before the year 1516 — 

<< . . . the inhabitants of the towns abont London, as Iseldon, 
Hoxton, Shoreditch, and others, had so inclosed the common-fields 
with hedges and ditches, that neither the young men of the City might 
shoot, nor the ancient persons walk for their pleasures in those fields, 
bat that either their bows and arrows were taken away or broken, or 
the honest persons arrested or indicted ; and told, that no Londoner 
ought to go out of the City but in the highways. This saying so 
grieved the Londoners that suddenly this year a great number of the 
City assembled themselves in a morning, and a turner, in a fool's 
coat, came crying through the City, ^ Shovels and spades ! Shovels and 
spades I' so many of the people followed, that it was a wonder to be- 
hold, and within a short space all the hedges about the City were cast 
down, and the ditches filled up, and every thing made plain, such was 
the diligence of these workmen. ..." * 

The writer of an essay at the end of Stow*s London^ shows 
that tradesmen in the country were injured by enclosures : — 

'^ . . it Cometh to pass, that the gentlemen being either for a good 
portion of the year out of the country, or playing the farmers, graziers, 
brewers, or such like, more than gentlemen were wont to do within 
the country, retailers and artificers, at least of such things as pertain 
to the back or belly, do leave the country towns, where there is no 
vent, and do fly to London, where they be sore to find ready and 
quick market.'' 

The trading population of a rural district could not subsist 
without an agricultural population. If, after the departure 
of the tradesmen and husbandmen, the lord continued to dwell 
in the deserted village, he dwelt in barren solitary pomp ; 
he could not be " Robin Goodfellow, that welcomes all and 
keeps a frolick house," maintaining a throng of serving-men 
with none to feed or to clothe them ; and in the end the old 
mansion was often abandoned to the rats — if not pulled down ; 
the lord migrated to London, where he required few followers, 
and then " the discarded serving-man" was obliged to wander 
with the decayed tradesman and the homeless husbandman. 

* Hairs Chronicle, cited in Stew's London. 
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All through the sixteenth centary^ and up to the middle 
of the seventeenth^ we meet with constant complaints of the 
prevalence of idleness and vagrancy. 

<^ . . • . idleDesse, which is the ground and beginning of all mis- 
chief, daily doth increase 

^^ • . • . idlenesse and vagabondrie is the mother and roote of all 
thefts, robberies, and all evil acts and other mischiefes, and the multi- 
tude of people giuen thereto, hath alwayes bene heere within this 
realme very great, and more in number — as it may appeare — then in 
other regions. . . .• 

^' . • . ., the first plague is idleness, by reason of which we have 
so many swarms of rogues and beggars, thieves and discontented 
persons. • . . Idleness is the evil genius of our nation. • • •" f 

The rogues and vagabonds of the sixteenth century 
were methodically classified. Harrison, in the introduction 
to Holinshed, enumerates about twenty distinct varieties. 
Severe Acts against vagrancy were passed in the reigns of 
!Edward and JSlizabeth. The mischief encountered by the 
Poor Law Act of Elizabeth, was mendicity more than pau- 
perism, f 

We hear of fugitive farmers in the sixteenth century, as we 
heard of runaway bondmen in earlier times. Even the 
Queen's tenants sometimes abandoned their tenements. 
Farmers could lawfully follow no calling but agriculture. 
The harsh laws of Bichard 11. had not been repealed, 
«nd were not quite obsolete. A destitute agriculturist 
could be nothing but a vagrant. He could not become 
a weaver, for the woollen manufacture was localized, and as 
strictly regidated as agriculture. Owing to the great influx 
of the precious metals, or the debasement of the currency, 
prices, and especially rents, had risen enormously within a 
few years, and a tenant could only get an expiring lease 
renewed on any terms by presents or by cajolery :— 

♦ 4 Henry VIH. c. 19; 1 Edward VI. c. 3.. 
f Anatomy of Melancholy, Introduction. 
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Yet must he haunt his greedy landlord's hall 

With open presents at each festivall : 

With crammed capons every new-yeare's morne, 

Or with green cheeses when his sheep are shome ; 

Or many maunds full of his mellow fruite, 

To make some way to win his weighty suite. — (Hall.)* 

The enhancing of rents and the daily oppression of copy- 
holders are counted by Harrison among English grievances : — 

**.... when the tenant reneweth his lease — which is commonlie 
eight or six yeares before the old be expired — sith it is now growen 
almost to a custome, that if he come not to his lord so long before, 
another shall step in for a reversion, and so defeat him outright. . . . 
lords seeke to bring their poore tenants almost into plaine servitude 
and miserie, dailie deuising new meanes and seeking up all the old 
how to cut them shorter and shorter, doubling, trebling, and now and 
then seven times increasing their fines, driving them also for everie 
trifle to loose and forfeit their tenures. . . ." 

Young lords, when to age they come, 

Their rents they would be racking ; 
The tenant must give a golden sum, 

Or else he is tum*d packing. 
Great fines and dduble rent beside, 

Or else they'l not content be : 
It is for to maintaine their monstruous pride, 

While Mock-beggar Hall stands empty. 

(Roxburgh Ballads,) 

Poor farmers were also distracted by unreasonable restric- 
tions upon the trade in corn. The old laws against engross- 
ing and regrating — which vera still in force, and were even 
made more stringent by Edward VI. — did not allorw the 
existence of corn factors. In consequence, the farmer was 
obliged to be his own corn merchant^ which may have been 
convenient to those who could afiTord to keep large stocks, but 
did not suit the poorer class of farmers : 

^< . . . . the husbandman sits at a rackt rent; he fights with 
distracted forces, and knows not how to raise the price of the 
market .... At Michaelmasse time poore men must make 

♦ Compare the first scene of the " City Madam," — " New Way to pay 
Old Debts," Act iv., Scene 2. Gascoigne's " Dominus ejus opus habetj^ and 
Ben Jonson's " Praise of Penshm*8t." 
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monie of their graine, that they may paie their rents. So long as 
the poore man hath to sell, rich men will bring out none, but rather 
buie up that whicl^ the poore bring, under pretense of seed corne, or 
alteration of graine " * 

The poor farmer could not cope with the large capitalist. 
The law promoted the very evil it intended to prohibit. 

In the year 1581, when Stafford's Dialogue was published^ 
the price of corn had been steady for some time. Stafford 
recommends a free trade in corn. . . * let them have more 
profit by it than they have, and liberty to sell it at all times and 
to all places as freely as men do other things. . . . He gives 
warning of an approaching scarcity, and tells his countrymen 
— as they were told by the late Sir Robert Peel— that un- 
favourable seasons are apt to recur in cycles. The scarcity 
befel in a very few years : a royal proclamation concerning 
corn was issued in the year 1586 : — 

■ " The queene's most excellent majestie, forseeing the general dearth 
growne of come, and other vittels, partlie through the unseasonable- 
nesse of the yeare past, whereby want hath growne more in some 
countries than in others, but most of all generallie though the cove- 
tousness and uncharitable greediness of such as be great corn-masters 
and ingrossers of corne, using all the subtill meanes they can, to 
worke their owne present unconscionable gaine against the rules of 
charitie, which hir majestie of hir princelie care and love towards hir 
people utterlie condemneth, and earnestlie desireth to remedie, for 
the relief of the poorer sort " f 

In the last ten years of the sixteenth century the price of 
wheat went through violent fluctuations, oscillating between 
two shillings and eight-pence and eighteen shillings a busheLJ 

Of course. Popish malcontents — like Nicholas Harpesfield — 
maintained that the rise of rents, the high price of eggs and of 
fish, the failure of the fisheries, the depopulation, the decay of 

♦ Goodman's "Fall of Man," quoted in Southey's C. P. Book. 1 Holin- 
shed, 202. 
t 2 Holinshed, 1588. 
X The Diary of the Town Clerk of Barnstable.— liysons' Devonshire.- 
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tillage, the dearth of fuel, the pressure of taxation, the beggary, 
the poverty, and the plague of sheep — ^were all owing to the 
suppression of Abbeys.* Abbeys that had been seats of 
hospitality and charity were certainly missed, and new bur- 
dens fell upon those whose dwelt in the neighbourhood of 
deserted halls and monasteries : — 

Good fanners in the country nurse 

The poor, that else were undone ; 
Some landlords spent their money worse, 

On lust and pride at London. — {Geo. Wither,) 

Contemporaries looked with wonder at the dispersion of the 
population, and seriously thought that there had been a 
general decline of it : — 

**. . . it is an easie matter to prove that England was never 
lesse furnished with people than at this present; for if the old. records 
of everie manour be sought, and search made to find what tenements 
are fallen, either downe, or into the lord's hands, or brought and 
united together by other men, it will soone appeare, that in some 
one manour seventeene, eighteene, or twentie houses are shrunke 
.... in divers places, where rich men dwelled sometime in good 
tenements, ther£ be now no houses at all, but hop-yards, and 
sheads for poles, or peradventure gardens, as we may see in Castell 
Hedingham, and diverse other places. . . . " f 

All this time the country throve and prospered exceedingly. 
Very large fortunes were made — especially by sheepmasters : 

Men may talk 
Of three crops in a year in the Fortunate Islands, 
Or profit made by wool. 

The same reporters who are so full of oppression and decay, 
speak also of increasing ostentation and extravagance : they 
tell us that . . . the poorest young man in a country 
cannot be content with a lether gyrdle, or lether poyntee, 
knives or daggers, made nigh home. . . . The cry of 
distress probably came from those who could not keep pace 
with the general progress. In StaflPord's Dialogue the 

• Harpesfield on the Divorce of King Henry, 
f 1 Holinshed, 193, 205. 
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artificers are not quite fairly represented by a capper. The 
manufacture of woollen caps languished in the time of 
Elizabeth, notwithstanding its encouragement by Parliament. 
The manufacture declined because caps were going out of use 
and hats were coming into fashion, not on account (f any 
general depression of trade. 

The suppression of copyholds and the enclosure of common- 
fields involved much hardship and distress, because no man's 
interest but the landlord's was considered. The revolution had 
been hardly a grievance if conducted fairly and equitably 
in the manner recommended by Burton and Stafford. But 
while we condemn the rapacity of the landlords, and regret the 
misery brought about by their operations, we must acknow- 
ledge that the copyholders were bad farmers, were little more 
than cottiers, who are but housed beggars according to Lord 
Bacon ;* that the system of common-field was a drag upon 
agricultural. improvement, and that it is well for us that copy- 
holds and common-fielda were so largely retrenched some agea 
ago. 

Happily copyholders and leaseholders did not make up the 

whole agricultural population. There was a numerous class of 

yeomen freeholders, rising at the end of the seventeenth 

century to a hundred and sixty thousand proprietors. Lord 

Macaulay accepts this large estimate, and allows that the 

number of persons who tilled their own land may have been 

greater than the number of those who farmed the land of 

others. Some small freeholds had been in the same^ families 

for centuries and generations ; the tenant originally returned 

roses, spurs, and arrows — or performed slight agricultural 

services. Of course such services had been converted into 

money, or redeemed outright, a long time before the reign of 

Elizabeth. There were yeomen in her time who had lately 

become rich as drovers and graziers, like Stow's acquaintance, 

* Lord Bacon tells us that Lord Burleigh was an indulgent landlord . . 
as he never sued any man — so did he never raise anv rent, or put out anj 
tenant of his own, nor ever give consent to have the tike done to anj of the 
Queen's tenants ; matters singularly to be noted in this age .... 
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the farmer who gave his name to Goodman's Fields. There' 
were yeomen, again, who were weavers as well as farmers, or 
had acquired wealth by the woollen manufacture before they 
purchased their little estates. In general, the woollen manufac- 
ture was kept within narrow limits, and could not be exercised 
out of certain towns : the rural districts in which it could be 
carried on were commonly well stored with yeomen ; these 
districts were Cornwall, Kent, Suffolk, Wales, Cheshire, Lan- 
cashire, Westmoreland, Cumberland, Northumberland, Dur- 
ham, and Yorkshire — excepting a range of twelv^ miles 
around York. Between the years 1575 and 1623 the privilege 
of making cloth was extended to persons dwelling, out of 
corporate towns, in the counties of Somerset, Gloucester, and 
Wilts. 

A yeoman with an estate too small to support his family 
naturally sought another occupation. Thus the ancestors of 
Benjamin Franklin were blacksmiths and farmers ; the father 
of John Selden was a musician and a farmer ; the father of 
the late Dr. John Dalton was a weaver as well as an agri- 
culturist . . • the Daltons were of the class of small pro- 
prietors formerly called statesmen — a name that still lingers in 
the North of England,* Who has not heard of the statesmen 
of Cumberland? And who does not knoyv^ that the late Dr. 
Daniel Dove descended from a line of statesmen? We are 
hardly conscious of our obligations to the yeomanry. It has 
given England several eminent men. It gave good soldiers to 
Oliver Cromwell. 

"... he had a brave regiment of his countrymen, most of them 
freeholders and freeholders' sons, who upon matter of conscience 
engaged in this quarrel ; and being thus armed within by the satisfac- 
tion of their own consciences, and without by good iron arms, they 
would, as one man, stand firmly and charge desperately. . . ." f 

In some counties the possessors of considerable estates were 

* Quart. Rev., Dec. 1854. 

t Whitelock, cited in a note to Col. Hutchinson^js Life. 
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still ranked among yeomen at the end of the seventeenth 
century : — 

" Of the freeholders— or yeomen — in England, there are more in 
numher and richer than in any country of the like extent in Europe. 
£40 or £50 a year a piece is very ordinary; £100 and £200 a-year 
in some counties is not rare ; sometimes in Kent £1,000 or £1,500." * 

A knight of CTales, a gentleman of Wales, 

And a laird of the north countree : 
But a yeoman of Kent, with his yearly rent, 

Will buy them aU out three.f 

The order of freeholding husbandmen^ so strong and in- 
fluential in the seventeenth century, gradually dwindled away 
in the course of the eightieenth. The wealthier members of 
the body were removed out of it after the Restoration by the 
levelling influence of revolutionary times. Proud esquires 
found themselves reduced in fortune', and unable to assert any 
superiority over neighbours whom their fathers would have 
slighted. Many a yeoman's family was promoted in this 
manner. It had not been recognised by the Heralds in 1623, 
but its gentle condition could not be disputed in 1660. 

The abolition of military tenures at the time of the Restora- 
tion removed a sort of political distinction between the yeoman 
and the gentleman. Thenceforth the yeoman was nothing 
but a freeholder with a smaller estate than, a gentleman, and 
yeomen were liable to be worn out by the agencies whict ex- 
tirpated other small farmers. Households were often broken 

♦ Chamberlayne's State of England. 

t The Winnmg of Cales, in Percy's Reliques. The family of Scott has 
been seated at Great Barr, near Walsall, from the time of Edward I. 
Sir Simon Degge, who wrote in 1669, says, " Thomas le Scott is owner of a 
pretty gentleman's estate, and may justly be accounted the priace of the 
yeomanry, he continuing the old manner of housekeeping in hospitality to 
strangers and relieving the poor ; and ashe is not sparing to himself in taking 
recreation with his hoimds when his other affairs will give leave, so he is uDt 
ashamed to put his hand to the plough to encourage his servants. In truth, 
in these parts I know none who equal his yeomanlike manner of living, but 
many that take upon them to be gentlemanlike, come far behind him^ both 
in state and manner of living. (Moule's English Counties— Staffordshire.) 

Mr. Tovell, a gentleman-farmer, at Parham, in Suffolk, lived in the same 
style eighty or a hundred years ago. See the Life of Crabbe. 
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up bet3ausc it became impossible otherwise to provide for 
younger children. Younger sons had gone into- service in 
former times ; the sons of farmers became menial servants, 
and the sons of gentlemen became retainers. In other cases 
they continued to reside with the head of the family, their 
brother, or their nephew, who said to them : — 

Your diet, if yoa please, is at my table ; 

Or where you please, if you refuse my kindness. 

{Fortune hy Land and Sea.) 

But in time these Orlandos learned to be impatient, were not 
contented with a position of perpetual subordination, and, very 
reasonably, asked for a share of the patrimony. 

It has been said that the yeoman was not always a pure 
agriculturist — that he was not unfrequently a weaver also. 
Adam Smith does not call this an absurd combination; he 
merely says that a country weaver, who cultivates a small 
farm, must lose a good deal of time in passing from his loom to 
the field, and from the field to his loom. A person so dividing 
his time between the loom and the plough, could be scarcely 
qualified to compete as a manufacturer with Jedidiah Strutt 
and Eichard Arkwright — as a farmer with the new generation 
of farmers. Arkwright's inventions were fatal to domestic 
manufactures. The spinning-wheel and the distaff were still 
active in the early part of the reign of George III. 

The ancient distaff at the bosom fix'd, 
Casting the whirling spindle as they walk : 
At home, or in the sheep-fold, or the mart, 
Alike the work proceeds . . . . — {Dyer.) 

And a spinner could still earn 3*. 6d. a week, but this could 
no longer be done at the end of the century: in 1797 the 
wages of a Cumbrian spinner were but 4d. a^day, and for this 
she had to work ten or eleven hours.* The material and the 
fabric had already lost their ancient importance. Woolsteads 
were going down and cotton was rising. At the same time 

* Devonshire Agricultural Report, 464 ; 2 Eden^s State of the Poor, 85. 



Indefeadhility of Title ^ 17 

there was a farther enclosure of common-fields and waste 
lands^ causing much discontent; and most likely some dis- 
tress, — 

The commons all are taken in, 

The cottages pull'd down : 
And Moggy's got no wool to spin 
Her lindsey-woolsej gown. 

These rhymes are part of a song which expressed the discon- 
tent in Lincolnshire. The times were untoward for small 
occupiers — whether freeholders or farmers. They were 
obliged to draw their whole livelihood out of their farms ; all 
other resources had been cut off; and farming, in the coming 
time, demanded improved methods with a large capital, for 
English Agriculture had definitely passed through the stage 
of petty cultivation. 



abt. II.— indepeasibility op title. 

AT whatever period land may have become alienable in 
England, the principle seems to have been established 
from very early times that the alienee took, by the ordinary 
modes for the transfer of property, only the title which the 
alienor had to convey. The warranty which the common law 
attached to the feof&nent or feudal donation, and which not 
only rebutted or repelled the feoffor or his heirs from claiming 
the land, but also bound them to defend the tenant's possession 
and to recompense him in case of eviction, would generally 
have seemed a sufficient security for a tenant who held his 
lands subject to the render of services which, in those times, 
were esteemed a sufficiently valuable consideration for the 
enjoyment of the tenancy or usufruct. These ideas may have 
been somewhat modified when the practice of sub-infeudation 
was checked by the Statute " quia emptores" (18 Ed. L, c. 1), 
as, from thenceforth, warranties, to bind the heir of the donor 

VOL. XVI. — NO. XXXI. c 
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er feoffor <rf a fee-simple, must have been express, and these 
had the restricted operation of charging the heir enly for those 
lands which he had by descent from the ancestor who created 
the warranty ; while anciently the mere receiving of homage 
bound the lord and his heirs, with or without assets, both to 
acquittal and warranty (Butler's Notes to Co. Litt. 365, n. 1, 
384 a,, n. 1). However, at a very early period, indications 
appear of a desire to corroborate the actual {)08session of the 
land, by attributing to it, under some circumstances of acqui- 
sition, validity against the claims of those who had permitted 
such possession to be obtained without challenge on their part. 
In a remote era of our legal history it appears that a recovery 
on a writ of right would, immediately on its being gained and 
executed, have operated as a bar not only to the parties 
against whom it was given, but also against all strangers 
(Cru. Dig. Tit. 35, c. 8., sees. 5 and 6). This binding effect of 
a recovery on such a writ, was afterwards withheld until 
the lapse of a year and a day (i*., s. 7). It continued how- 
ever a clearly established doctrine, so long as the ancient real 
actions remained in force, that judgment in a writ of right 
was final and peremptory to all strangers (as well as parties 
and privies), within the realm, and out of pri^n, discovert, of 
sound memory, and of full age, if they did not enter and sue 
an action or make claim within a year and a day (Plowd. Com. 
857 a.\ Co. Litt. 254 b. 262) ; and this in all cases where judg- 
ment final was given, even though by default (Plowd. Com. 
357 h) ; a remarkable instance is referred to by the last named 
authority of the danger of collusion, flowing from the extension 
of the doctrine to judgments by default (Plowd- 358 a). The 
conclusive effect of an adverse judgment on a writ of right, as 
against strangers to the process, though not involved in the 
formula of judgment, which, in its terms, only imported that the 
victorious party should hold to him and his heirs, quit of his 
adversary and his heirs for ever ( Tyssen v. Clark, 3 Wils. 
^63 ; Co. Litt. 295 b) ; was attributed to the notoriety of the 
modes of trial-— by the battle? or the grand assize. And in 
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regard to judgments by default^ on the same writs, their 
validity, against strangers, seems referrible to a practice which 
originally was considered to have prevailed, though not rigidly 
maintained in after times, of making proclamations before 
judgment was given, for any persons to come in and show why 
the demandant ought not to recover, or the tenant to hold, as 
the case might be (Plowd. 367, 358). Whether the conclusive 
effect of a judgment on a writ of right in barring strangers, 
suggested the imparting to a fine a similar efficacy — the latter 
being a composition of an actual suit, made with the consent 
of tlie Court — the observations of the writers on our early law 
do not enable us to affirm with certainty. It seems, however, 
perfectly clear that at a very early period the same virtue 
was attributed to a final judgment on a writ of right, and to 
the chirograph of a fine from the moment of completion, both 
furnishing perfect bars to all claims whatever which were not 
uninforcible by reason of disability. In both cases the bar 
was afterwards suspended till the lapse of a year and a day ; 
but as regards the operation of the fine, subsequent variations 
were effected by statute, while in regard to the judgment on a 
writ of right, tiiere was no change in its effect as a final deter^ 
mination of proprietary right, from the period at which, by 
common law, it became operative, so lo^g as it retained its 
place in our legal system (Co. Lit. 262 a). At the common 
law when few changes of ownership could be effected in a 
secret manner, and transmission, on the death of a proprietor, 
could only; by the general law, be by descent to the heir by 
blood, it does not surprise, when we consider the nature of the 
proceedings on the ancient writ of right, that our ancestors 
should have attributed to a recovery under it, the effect of 
conclusively determining the right of property. Every step in 
the process was calculated to give the greatest publicity to the 
dispute, and to rouse up any dormant litigant if his claims 
were in any way tenable. The writ, in the first instance, 
was directed to the lord of whom the demandant alleged that 
he or his ancestors held the lands, at the time of the seisin on 

c 2 
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which he counted and relied. No person could, according to 
the doctrines of tenure, be in a better position than the lord for 
knowing in whom the right to the lands which were held of him 
was vested, or more likely to afford a clue to opening up any 
latent claim, which might be preferable to that of the parties 
to the writ. The subsequent proceedings down to the award 
of, iand the trial, either by the duello or the grand assize, 
were carried out with great deliberation, and in the way 
adapted, according to the manners of the age, to produce the 
greatest notoriety. The proceedings on an ordinary real 
action, such as that on which the final concord was 
entered into on the levying of a fine, though less solemn than 
those on the grand and final remedy of a writ of right, still, the 
transition of ideas would not have been a violent one, which 
would have attached to a conventionary process such as a fine 
the same conclusive effect as was ascribed to the recovery on 
the writ of right.* It has been generally assumed that the 
necessity was early felt for some kind of assurance which 
should enable the person acquiring lands, after a certain 
time, to secure his purchase against every kind of claim; and 
the observations of Lord Coke, that " The law had ordained 
the Court of Common Pleas as a market-overt for assurances 
of land by fine : so that he who will be assured of his land, 
not only against the seller but against all strangers, it were 
good for him to pass it in this market- overt by fine" (3 Rep. 
78 b)y have been thought to import that the same rule which 
was applied in early times to the sale of chattels was kept in 
view in the attribution, by the common law, to a fine, of the 
eflScacy of barring strangers as well as privies. Whether this 
hypothesis may be altogether reconcileable with the diversity 
of principles on which the ownership and transfer of land 
and personal chattels were respectively based, in our 
law, or with the lengthened acquiescence with the deprivation 
of this protection to the purchasers of land, in consequence of 
the Statute of Non-claim (34 Ed. III., c. 16), it is not necessary 
to inquire. The statute " de modo levandi fines" (18 Ed. I., 
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St. 4) is an authoritative and conclusive declaration, that, 
from whatever origin, the efficacy of a fine to bar all the 
world was clear at the common law. The danger of an 
ulterior remainder man being bound by the laches or malevo- 
lence of an intermediate tenant for Ufe, in not making his 
claim, in order to bar the effect of the fine of the prior par- 
ticular tenant, is generally assigned as a principal reason for 
the passing of the Statute of Non-claim; to which, also, the 
troublous times of war, which hindered the people, in those 
days, from taking notice of fines and making their claims, are 
said to have contributed (Plowd. 359, 360). Certainly, the close 
of the dynastic struggles, when the feudal doctrines had been 
materially weakened, under the operation of causes which 
tended to impais: the effect of the notoriety which was aimed 
at by the ancient forms of conveyance, was the period, not 
inaptly chosen, when the original efficacy of a fine, as an 
assurance, was re-established with certain modifications, and 
it thenceforth became the important instrument for corrobora- 
ting the title to landed property, which, for upwards of three 
centuries, it continued to be in the hands of the English 
lawyers. The efficacy of a recovery on a writ of right, as 
well as of a fine levied, in barring strangers, seems originally 
to have depended on the execution of the recovery or fine, 
whereby the possession was delivered to the recoveror or 
cognizee; because, by the transmutation of possession, 
strangers were presumed to have notice of the alter- 
ation of property, and were therefore obliged to put 
in their claim (Plowd. 357). By the 2nd Section of the 
Stat. 4, Hen. VIL, c. 24, it was enacted that, "After 
proclamations had and made, as in the Act directed, the fine 
should be a final end and conclude, as well privies as strangers, 
to the same ; except women covert, other than parties thereto, 
and every person then being within age of twenty-one years, or 
out of this realm, or not of whole mind, at the time of the said 
fine levied, not parties to such fines." The effect of the savings 
in the Act was to give to strangers five years for making their 
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elaims. And^ although the fine might have been levied to 
the use of the cognizor, or the use might have resulted to the 
eognizor for want of declaration^ so that there was no trans- 
mutation of possession^ it was held that^ after five years non* 
cl^m, it would be a bar to aU claims whatever (2 Wils. 19). 
Thus^ for more than 340 years^ from the passing of this statute 
to the passing of the Acts abolishing real actions and fines 
and fecoveries (3 & 4 W* IV. cc. 27 and 74), there existed^ 
in our law, the means of assuring the indefeasibility of title, 
after a lapse of five years, subject only to challenge on the 
part of any claimants who were either disabled at the time of 
levying the fine, or whose right was future at that time, 
against whom the bar did not take effect till the end of five 
years respectively from the removal of the disabilities, or the 
accrual of the right in possession, as the case might be. As 
all that was required to give validity to this important safe- 
guard to the possession of property, was, that the person who 
levied the fine should, at that time, be in possession of a 
freehold by right or by wrong, and that no claim should be 
duly made ; its aid was very generally resorted to, and was 
often found to be of the most momentous import to the se- 
curity of titles (see Davies v. Lowndes , 7 Scott, N. B. 141). 
All legal estates were, of course, liable to be acted on by the 
fine, and it appears that, although the legal estate were out- 
standing in a trustee, non-claim on a fine levied by a stranger 
having, and continuing in, possession would have been a bar 
to the original cestui-que-trust (1 Sand Us. 297); though, 
the power of an equitable tenant of a particular estate, by fine 
and non-claim, to bar the subsequent equitable remainder-man 
seems never to have been conclusively established (1 Sand 
Us. 299). 

In ancient Roman law (it was different under the legislation 
of Justinian) usucapion had the effect of quickly validating 
imperfect titles in the hands of bond ^de alienees, if the 
alienor's title were free from the vices of theft and violence ; 
and, as the doctrine prevailed, that it was technically un- 
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possible for theft <^ land to be committed^ imy honA ^d$ 
purchaser of land^ part of the ^^ solum italicum/' from a person 
who had not obtained the same by yiolencej would in two 
years, by the effect of usucapion, acquire an indefeasible title 
against all the world (Gains 2, sees. 50, 51). In English 
law, the effect of a fine was even more extensiye, for, provided 
tiie possessicm of the person who levied it were acquired bond 
Jidey no infirmity in the title of the person under whom he 
claimed, would prevent the bar, which non-claim would inter- 
pose to all adverse rights. Moreover, the open violence and 
wrong of an actual disseisor would not have prevented the 
wrong-doer himself from barring the injured disseisee, and all 
others, by the levying of a fine, if the statutory period 
had been permitted to pass without adverse claim. The 
possessor by fraud was not, however, allowed so to 
strengthen his title (3 Co. Bep, 79). Subject, howeveri 
to any protection which might have been derived from 
fines, and the rare occurrence of a recovery on a writ of 
right, it was, and is, a general principle of English law, that 
land is held by title, and every owner is liable to eviction if 
another claimant can establish an earlier right, that has not 
been effectually departed with, or destroyed by the statutory 
bars created by length of adverse possession. A purchaser of 
land will not take a better title than his vendor was able to 
impart to him. He must stand or fall by the right which has 
in fact been conveyed to him, and which the amount of owner- 
ship residing in those from whom he derived his title will 
support, upon the maxim that '^nemo potest plus juris in 
aliiun transferre quam ipse habet." It is true that, in the 
regard of Equity, a purchaser bond fide from the legal owner 
in whose hands the property may be liable to a trust, is in a 
better situation than his vendor, as, in the absence of notice, 
he may hold free from the trust which the vendor was liable to ; 
but this results from his having obtained the same legal title 
as his vendor possessed, by the latter's exercising a power 
of alienation, which was a legal incident of his estate, and 
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because, by jeason of the purchaser paying a valuable conside- 
ration without notice of any fiduciary liability attaching to the 
property, he can conscientiously retain the legal ownership 
which he has thus lawfully acquired. The better position ac-. 
quired by a purchaser for value from the grantor of a volun- 
tary conveyance, which, as against the grantor is binding, 
though void against his alienee for value, is the result of the 
Construction of a peculiar statutory provision (27 Eliz., c, 4), 
and does not affect the general doctrine. 

It may be assumed, then, that the maxim " caveat emptor" 
Is fully applicable to dealings with land. It is even necessary 
that the purchaser of the latter kind of property, should 
exercise a more watchful diligence than when chattels are 
dealt for, inasmuch as from the circumstance of land being 
held by title, which, in the present day, must principally 
be evidenced by written documents, and inspection of these — » 
which, whether actually made or not, will be imputed to 
the purchaser — may disclose circumstances which may fix 
him with actual, or what, in Equity, lYOuld be held con- 
structive or implied, notice, of adverse rights ; in which case, 
even if the purchaser succeed in obtaining a good legal title, 
the intervention of Equity may be invoked against him 
on the ground of its being unconscientious in him to obtain 
property to which he had notice that others had prior 
equitable claims, he may thus be deprived of the advan-* 
tage of the title which, at law, his conveyance may confer 
upon him. As regards the purchaser's means of defending 
his title against third persons, it is immaterial whether the 
infirmity of title alleged may arise from the fraud of his 
vendor or from the bond fide misapprehension of the vendor 
and. purchaser and their advisers of the legal rights vested 
in them. In either case, the purchaser would, as against 
the stranger having a better title, be liable to eviction, but, 
as regards his rights against the vendor, the good faith of 
the latter in the transaction would have a most important 
bearing, and would, generally, release him, under the 
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covenante usually entered into jon the conveyance of land, 
from liability to make good the purchaser's loss. The 
implied undertaking which is imputed to a vendor on a 
contract of sale, and which the covenants are usually adapted 
to embody, is, "I sell this land in the same plight as I 
received it, and not in any degree made worse by me" (per 
Lord Eldon, 2 Bos. & Pull. 22). It is clearly established 
that, in the absence of fraud in the vendor, after the 
conveyance has been duly executed, and the consideration 
paid, there is no remedy for the purchaser, beyond what 
may be obtained under the covenants for title, for any loss 
he may sustain by the establishment of adverse claims. 
The vigilance of the purchaser therefore has the stimulus 
of the consideration that, in many cases, if the title he takes 
should prove defective, and he be evicted, his immediate 
vendor, being free from fraud, may, notwithstanding, retain 
the consideration for the purchase which, though paid, 
as it proves, by the purchaser without due investigation, has 
been- received conscientiously, and without fraud on the 
part of the vendor {Bree v. Holbeacli, Doug. 655; Serjt, 
Maynard's Case, Freem. C. C. 1). 

A recovery in a possessory action was never conclusive, 
except between the parties and their privies (Roscoe, Real 
Actions, 5), and was no answer to a claim *^ aliunde," whilst a 
judgment in ejectment could not be pleaded as an estoppel, 
owing to the fictitious structure of the record, even against 
the former plaintiff, in a second action for the same land, 
though, by way of evidence, it might have been admitted 
{Doe d. Strode v. Seton, 2 Cro. M. & R. 728). Upon like 
principles, a decree made in a suit in Equity will bind only 
the rights of the parties to the suit, and a sale made under the 
decree of the Court, has no more claim to afford security to 
the purchaser than may result from the greater improbability 
of adverse rights being overlooked, during the sifting which 
the title to the property may be supposed to undergo in the 
progress of the suit. The Court constantly proclaims its 
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inability to warrant a title, and, on that ground, will refuse 
to compel any purchaser to take one which is doubtful. The 
vigilant investigation of the title by the purchaser, under the 
decree, is therefore as imperatively necessitated as if he were 
dealing with a vendor out of Court; for, though a purchaser 
will not be affected by mere irregularities in the course of the 
suit, he must, at his peril, inform himself whether all those 
persons who may be able to trouble his title are made parties 
to the suit or bound by the decree. For, if the purchaser 
accept the title, pay the purchase money, and take the con- 
veyance, the rule of caveat emptor will be rigidly enforced 
against him. So far, indeed, that in one case, where the 
purchase money was still remaining in Court, and the pur- 
chaser having had notice of a writ of right being brought by an 
adverse claimant, a stranger to the suit, apd not bound by 
the decree, applied to the Court to stop the distribution of the 
purchase money, the application was refused, because the 
purchaser having accepted the title, and taken a conveyance 
must, according to the ordinary rule, rest upon the covenants 
therein contained ( Thomas v. Powelly 2 Cox, 394). Cases of 
losses sustained by purchasers in consequence of imperfect 
titles, may not, in the aggregate of sales and transfers, have 
amounted to any serious proportion, or have been suf- 
ficient to create any diffidence in the general public as to 
the security of investments in land, so as, in any appreciable 
degree, to have interfered with the salutary circulation of that 
kind of property. The learning and care of the legal pro- 
fession have in the great majority of cases adequately pro- 
tected the interests of clients. Lawyers, however, are familiar 
with a sufficient number of instances, to be found in the text 
books and reports, to enforce upon them the imperative 
necessity of not permitting their vigilance for their clients' safety 
ever to slumber. Many cases have occurred of claims being 
advanced with fatal effect against purchasers, as well in 
instances, where the abstract of titie has furnished no clue to 
the danger, as also in others, where the legal rights of parties 
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as ultimately declared by the judicature, have been erroneously 
regarded. That there can be no mathematical certainty of a 
good title, is an axiom in the law of vendor and purchaser, 
and unless a purchaser can adduce something more definite 
than the possibility of eviction under a state of circumstances 
which he may be able to suggest, without showing reasonable 
ground for believing the existence of, a Court of Equity will 
decree the fulfilment of his contract of purchase (12 Ves. 252). 
Down to the reign of the last king, before the important 
alterations which were then effected in the modes of enforcing 
remedies in respect of land, and its conveyance and assurance^ 
there existed in our law various principles such as the 
doctrines of warranty, discontinuance, tolling of entry, &c., 
by the effect of which, in barring the simpler remedies, under 
certain circumstances of undisputed possession, while the more 
difficult and dilatory modes of redress which thenceforth were 
alone open, in some states of the title, were not available at 
all, tiie period was hastened when possession would become 
indefeasible ; which, it is said, was the principal object for 
which many of the technical rules of the common law 
were designed. 

The Acts of the last reign, before alluded to, will doubtiess, 
by sweeping away a great mass of obsolete technicality, have 
the effect of simplifying titles, and facilitating the ascertain- 
ment of the rights to land ; yet the abolition of fines and 
recoveries and the other ancient doctrines and forms of pro- 
ceeding, have deprived a purchaser of some important means 
of shielding his titie from adverse claims. The lapse of the 
period fixed by the Statute of Limitations is the only event to 
which he can look for the desired security, and, as the shortest 
possible time in which this can be obtained is twenty years, 
whilst, in some states of tiie title, it may be postponed for a much 
longer period, the loss of the short bar, which could have been 
effected by the fine and non-claim, has not unfrequentiy been 
regretted* As ejectment is now the general legal remedy for 
recovery of land ; and, whether a judgment therein be, since 
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the Common Law Procedure Act (15 & 16 Vict., c. 76), conclu- 
sive or not against the same party or his privy, it is, of course, 
res inter alios acta as to any stranger ; there has, since the 
Acts of last reign, been no mode by which the right of property 
could be determined- in our law. 

The Acts of last year ** To facilitate the proof of Title to, 
and the conveyance of. Real Estates" and " For obtaining a 
Declaration of Title" (25 & 26 Vict., c. 53 and 67), aim at 
restoring, by a different machinery, the means for obtaining 
indefeasibility of title, which were taken away when the 
ancient forms were abolished. The binding effect of a fine, as 
against strangers, rested on the publicity which was supposed 
to be given by the proclamations, and also on the technical 
divestment of the estate of the person whose right was barred, 
which must have been effected either before, or by the effect 
of, the fine. These circumstances were considered to ensure 
a sufficient notice to all those who were not under disabilities, 
to enable them to make their claims, which, if they did not do 
within the appointed time, the bar operated against them. 
The Court, in which the fine was levied, did not concern itself 
about tlie state of the title. The cognizor might have had a 
freehold by right or by wrong, or he might have had no 
estate in the premises, but if he chose to go through the 
appointed forms the office of the Court was only to be 
satisfied of his own personal ability to bind himself, leaving 
to the parties the peril of whether the fine would be effec- 
tual or not, which would depend on the sufficiency of the 
cognizor's estate, and whether those who were entitled to 
contest its effect, did so in due time. It amounted, in short, 
to a kind of public challenge, by the cognizor against 
all the world, to come in and dispyte the right which he 
asserted, or to remain bound for evermore. As the Court 
exercised no tutelage over the rights of infants and others 
whom the law deemed to be incompetent to defend their own 
interests, these parties were protected by the suspension of the 
bar, till the lapse of five years from the removal of their 



Indefeasibility of Title. 29 

disabilities ; and the efficacy of the fine was, therefore, always 
subject to the possible existence of these exceptions, and their 
consequent inficmative operation. The scope of the new 
statutory provisions seems to be, to require a public assertion 
of ownership by the applicant to be made as notorious as 
possible, by means that are considered better adapted for that 
end in consonance with modem habits than the mode which 
was thought sufficient for the purpose by our ancestors, in a 
simpler state of society, and less crowded population. The 
Registrar, and the Court of Chancery, are also in effect, 
charged with the guardianship of the rights of all those persons 
who may be absent or, in the view of the law, incapable of 
self-protection, and it is the vigilance of these custodians of 
the interests of those parties, which must countervail the 
loss of the privilege which has hitherto accompanied such 
infirmities, of being exempted from the operation of the 
extinctive bars during the continuance of their disabilities. 

The Act establishing the registry of landed estates (25 & 
26 Vict., c. 53) contains a curious assimilation to the principle 
on which the ancient writ of right proceeded, in requiring 
notice, by the applicant, of his intention to register to be 
given to the lord of the manor of whom the lands 
are holden (sec. 12); thus, in accordance with ancient 
theory, the representative of the old feudal seigniory will 
have notice of the intended process, and be enabled to 
watch that his own rights are not impaired, and also, 
BO far as the loosened connexion of modern times between 
the lord and tenant may admit, to check any attempted 
infringement on the rights of the person who is verily 
entitled to sustain the latter character. It cannot be 
doubted that the steps prescribed by the Act, and those 
which will be enforced by general orders, in the working of the 
measure, will be better adapted to obtain the desired end of 
giving publicity to the proceedings, than the^proclamations on 
the fine which had ceased to be other than mere formalities. 
Actual notice given to all persons who, on examination 
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of the title, may appear to the Registrar to be interested 
in receiving it, together with public advertisements and notice 
to adjoining owners and occupiers, seem more Ukely to 
secure to all who may be entitled to question the pro- 
ceediDgs the opportunity of protecting their rights, than 
the rehearsal of a fictitious formula couched in technical 
and obsolete language, to an uninterested audience in 
the Court of Common Fleas at Westminster. On the other 
hand the celerity with which an indefeasible title may 
now be obtained, compared with the time required to effect the 
bar by non-claim on a fine, is such as to justify and require that 
every conceivable guard should be thrown around the pro- 
ceedings to prevent surprise. As no exceptions are made 
in favour of disabiliti^, it is highly important that all due 
deliberation should precede the entry of the indefeasible title. 
When the extinctive effect it may have on the rights of all 
persons is considered, it may almost be said, according to the 
humane maxim of the criminal law, when the life of man was 
at stake, ^' nulla est cunctatio longa." The great and distin- 
guishing feature in the recent enactments is the confining the 
protective effect of the indefeasible title to purchasers for 
valuable consideration from the registered owner. This pro- 
vision is an important variation from the former law, under 
which a fine and non-claim would have been a conclusive 
answer, if advanced by the person himself who levied the fine, 
though his original title were ever so wrongful, unless fraudu- 
lent disguise had shrouded the open challenge which the fine 
was thought to convey (3 Kep. 79 ; Davies v. Lowndes^ 7 
Scott, N. R. 141). This principle of the new Act, seems to be 
a compromise between the uawillingness of our law hastily to 
sanction unjust possesBion, and the favour which it is thought 
the laws of a commercial country ought to afford to the free 
circulation of land by protecting the bond Jide purchaser for 
valuable consideration. The ancient dogma of the imperish- 
able nature of the true right *^ dormit aliquando moritur nun- 
quam," has received greater deference in the modem enact- 
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ments than was Bhown in allowing the disseisor to take the 
benefit of his own fine. This, however, may haye proceeded 
on the ground that a fine being a composition of an actual 
suit, was to be favoured on the maxim ^' interest reipublicas 
nt sit finis litium.'' The restricted effect of the registration, 
in this respect, will, however, have an influence on the number 
of applicants. Unless the obtaining a registered indefeasible 
title will effect a considerable enhancement in the value of an 
estate, for the purpose of sale, beyond what it would command 
with such a practically good title as there must be, to permit of 
r^istration being obtained, a result which there seems no 
reason to expect. Where will any sufficient inducement 'be 
found, in the majority of instances, for owners to incur the 
trouble and expense of seeking to register, if neither the 
security of themselves or their devisees, is to be at all bettered 
by the process ? 

The second part of the first Act, beginning at Sec. 41, and 
wUch provides for the simplification of titles, by judicial sales, 
imposes upon the Court of Chancery an entirely novel duty. 
Hitherto, the Court would, so far as its notice extended, have 
required all proper parties to be brought before it, ^^ That the 
rights of all persons interested in the subject matter of the 
euit should be bound, so that the performance of the decree 
should be perfectly safe.'* We have, however, observed that 
it never guaranteed that this had been done. The onus 
of vigilance was always on the person who purchased under 
the decree. This part of the new Act goes on a principle 
directly contrary. The purchaser is to obtain an indefeasible 
title, and the duty of protecting all persons from the conse- 
quences of the final bar, by the decree ior sale, will be cast on 
the Court. The Iiegislature has relied on the additional 
vigilance of the Court, or its ministers, in carrying out the 
new jurisdiction, to prevent the unjust consequences, which it 
was the object of the principle which has been hitherto ap- 
proved and maintained, to avoid. 

The persons ^(rho are allowed to apply for this exercise of 
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jurisdiction by the Court, are the same as may apply for 
registration of title (sec. 41) ; like notices are to be given, 
and such others as the Court may deem proper (sec. 43). 
The vesting order of the Court is to confer a fee-simple (sec. 
60) ; and as tenants entail and donees of powers seem clearly 
included among those who are competent to apply (sec. 4 ; 
Nos. 2, 3, 5), the Act seems to attribute to the vesting order 
the effect of a disentailing deed, or the execution of a power. 
There is also some difficulty in the language as applied to 
leasehold estates ; the owners of such estates may apply for 
indefeasible registration (sec. 26), and yet it cannot be in- 
tended that a vesting order by the Court, on a sale of such an 
interest, should confer 2l fee-simple. May it be construed to 
mean that the same estate quoad the interest dealt with as 
would correspond to a fee-simple, shall pass to the purchaser 
by the vesting order? 

The definition of the persons who are entitled to apply for 
registration is not happily expressed. It seems necessary that 
the description of those persons who are to sustain the pre- 
scribed characters should be extended, by implication at least, 
to include as well those appearing or claiming to be owners of 
the fee, &c., as those who, in truth, may be so. Obviously, 
all the persons described in the 4th Section may appear 
only to be, what is there described, when, in point of fact, 
they may answer no such description. For instance, the cha- 
racters there enumerated may all be fulfilled by an heir-at- 
law, or persons claiming under him, who may have entered on 
the death of his ancestor, although the latter, by a will not 
forthcoming, may have devised the property to a stranger, 
which devisee, if the will were produced within twenty years, 
would oust the heir-at-law and all claiming under him from 
their apparent ownership. The same as to parties in posses- 
sion by virtue of a devise which is invalid by reason of a later 
but latent devise, or by want of testamentary capacity in the 
devisor. Other instances of the same nature will readily occur. 
All titles liable to be thus overturned can, in reality, only 
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render those in possession under them apparent owners, unless 
lapse of time has rendered their title indefeasible. But it is 
absolutely necessary that these apparent titles, if registered, 
should confer indefeasibility on a purchaser, or the Act would 
in this respect be delusive. The intention of the Act can 
scarcely be doubted, but it may perhaps be ©pen to argument 
whether the 20th and 21st Sees, would apply to a case where 
the preliminary requisite as to character of the applicant had 
not been fulfilled. The common law had met and disposed of 
this diflSculty, in the case of fines, by determining that if the 
cognizor had a freehold by right or by wrong, it was sufficient 
to uphold the fine. Probably, the want of precision in the 
language of this Act, may, in favour of the intention, be reme- 
died by resorting to the doctrine, that a person gaining posses- 
sion of land by wrong, thereby acquires a tortious-fee-simple, 
which will confer ownership, and support derivative estates, 
in the eye of the law, until defeated by the better title; and 
this de facto sustention of the characters described in the 
4th Sec. may suffice to ground and validate the application 
for registration. It is to be regretted, however, that the lan- 
guage had not better embodied the principle which the 
common law had rendered so familiar, and so clearly enforced. 
In the Act for obtaining a declaration of title (25 & 26 Vict. 
c. 67, sees. 1 and 3), the use of the word *^ claiming" seems to 
avoid this doubt, and renders the enactment consistent, and 
the meaning of the Legislature clear. 

This latter Act starts with the single object of enabling 
persons to obtain a judicial declaration of their title, so that 
they may make an indefeasible title to persons claiming under 
them for valuable consideration. Applications may be made 
by persons claiming a fee-simple in possession, and also by 
all those persons who may be entitled to apply for indefea- 
sible registration under the other Act. Copyholds are excluded 
from the operation of both Acts. As a preliminary, the Court 
must be satisfied that the applicant has shown such a title as 
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it would have compelled an unwilling purchaser to accept. 
If satisfied herein, the Court may, after requiring notices hj 
advertisements and otherwise as it deems necessary, after the 
lapse of a certain time (left to the discretion of the Court), 
no cause being shown to the contrary, make the declaration 
of title, which, if not appealed from, or if not varied on ap- 
peal, will become final, and in favour of a hondjlde purchaser, 
indefeasible. Any person before the declaration of title has 
been made, may be heard against it ; the application, like that 
of the original applicant, being by petition, in a summary 
way. Again, any person may, within six months from making 
such declaration, appeal to the Court of Appeal, from the 
order of which, whether confirming the original decree or 
otherwise, any person may again, within six months, appeal 
to the House of Lords, by whom the declaration, when made, 
is to be final. 

No declaration can, it should seem, be made under this 
Act, of the title to incorporeal hereditaments (see sees. 1 and 
48), though some ambiguity arises from the reference from this 
Act (sec. 1) to the persons entitled to apply for indefeasible 
registration under the other Act, and from the circumstance 
that the definition of land in this Act *^ excludes," while in 
the registration Act it " includes " incorporeal hereditaments. 
The protection of strangers under the Declaration of Title 
Act will depend on the publicity to be given to the applica- 
tions, and on the vigilance of the Court, whose Argus-like 
qualities, it is to be expected, will be developed in carrying 
out the measure. It is not necessary to register the title 
when declared, but it may be done. To those who desire 
only to obtain the starting point of an indefeasible title with- 
out wishing to be embarrassed with the complexities of the 
registration machinery, this Act may perhaps offer the sim- 
pler medium. It seems, however, that moat if not all the 
objects that can be obtained under this Act, may be accom- 
plished under the second part of the Kegistration Act, which 
authorises judicial sales, unless the owner wishes to attain the 
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power of selling, with an indefeasible title, at any indefinite 
time. 

The Acts of last year, in affording the means whereby 
the assurance of an indefeasible title may be gained, have 
recognised the existence of a want which all have felt who 
have had occasion to consider the law of landed titles and 
assurances. Owing to the exceptions which are allowed to 
the operation of the Statute of Limitations and the possibility of 
the suspension of the protection for a very uncertain time 
from the existence of life-estates, and also fix)m the non- 
applicability of the Act to cases of trust, great diffidence 
is felt in relying on the statutory bar of adverse possession. 
The possibility of claims being unknown or overlooked in the 
investigation of the title, and also of occasional misapprehen- 
sion of some of the highly artificial rules of the subtle and 
refined system of real property law, has been enforced on the 
attention of those conversant with the Subject. The pro- 
tection afforded by the fine and non-claim though in practice 
its results were not altogether satisfactory, was generally felt 
to be a complement of the real-property system, and though 
founded on obsolete and technical principles, its admitted 
utility long supported it, after the forms of proceeding had 
lost their real meaning. Since the abolition of this ancient 
assurance, attention has often been turned to the functions 
which it performed in the real-property economy, and it has 
be^n often desiderated that some of the beneficial con- 
sequences of the statute-fine should be made attainable with- 
out, at the same time, affording the objectionable facilities for 
the sanctification of wrong, which the old remedy stood 
chargeable with. 

Of course any process by which the title of one person to 
the possession of property is indefeasibly affirmed, must 
operate to the exclusion of the right of everyone else. If the 
principles of civil society and the general good make it 
desirable that a state of actual certainty rather than one of 
dubiety should prevail as to the ownership of land, and with- 
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out discussing the origin of property, this may, it is thought, 
be assumed, it must be salutary to afford the means of obtain- 
ing this certainty to those who may wish to acquire it. 

Those means which may be offered by the legislature for 
accomplishing such an object, will be thought to approach 
nearest to the desired perfectibility, which will secure the 
apparent owner, by a just title, the safe enjoyment of his pos- 
session, without hastily depriving those who may have adverse 
claims, of the opportunity of advancing them within such 
reasonable period as the general convenience may approve. 
This principle pervades all the rules ever established for 
quieting possessions. The means adopted for carrying out the 
object have been different at different epochs. Modern habits 
and notions had outgrown the ideas on which the practice under 
the system of fines was based. The scheme of the new mea- 
sures seems better chosen for obtaining the desired end. No 
undue favour is accorded to the possession, inconsistent with 
opportunity to assert the better right, if such exist. It is to 
be regretted that, in measures designed to affect so important 
a principle of the law of property, there should have been 
such a disregard of scientific accuracy in the language of the 
enactments, particularly with reference to the adaptation of 
their operation to those principles of the present law which 
the measures leave untouched. The double aspect of owner- 
ship, presented by the legal and equitable estates, may be 
mentioned as an important instance in which the provisions 
of the Acts seem often to be ill-adapted to fit in to, and dove- 
tail with, the consequences which that important divarication 
of ownership has produced in our law. Should the operation 
of the new law be extensive, it is likely that many nice and 
embarrassing questions may arise out of the loose framing 
and inexact phraseology of these enactments. The referential 
operation of the two Acts seems to have been carelessly carried 
out, and suggests difficulties, some of which have been glanced 
at. As regards the subj^t of this article, " The Indefeasibility 
of Title," whether Parliament may have furnished, in the 
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recent measures^ a satisfactory and practical mode of attaining 
the desired security of landed ownership not hitherto afforded, 
there can be no doubt that the principle is one of substantial 
import and interest, and it is not probable that having been 
the object of legislation, should it even be imperfect and tenta- 
tive, it will ever again cease to occupy a place in our juridical 
system, commensurate with its theoretical and practical im- 
portance. Lord St. Leonards, in the last edition of his 
** Handy Book," while expressing his strong opinion that the 
advantages to be gained by indefeasible registration, under 
the new measure, are wholly inadequate to compensate the 
trouble, risk, and expense, which await the owner in his 
pursuit of the object, yet, intimates his readines3 to admit the 
abstract desirability of attaining an indefeasible title if the 
object were to be accomplished without undue risk and 
pecuniary sacrifice. 

As to the working of the new measures, the claimant who 
seeks the benefit of their provisions, must bear in mind that, 
by making his claim *^ venit tanquam in arenS, ;" that, by the 
proceedings he is required to take, he will, in effect, not only 
challenge, but provoke, hostile claimants, and that the advice 
of Lord St. Leonards, " to beware lest he rouse the sleeping 
♦lion," will deserve to be well pondered by him. 

The very fact of making the application will, in the great 
majority of cases, be a proof of bond fides. There may, 
of course, be cases where the application may be made, in 
consequence of the knowledge of the claimant, that the persons 
who may be entitled to oppose his attempt may be very un- 
likely, from general ignorance, or ignorance of their rights, 
want of means, or other causes, to raise any effectual opposi- 
tion. And these cases may very probably come before the 
Registrar with less points for his criticism, than those of more 
bona fide applicants, and it will be such cases as these that will 
test the working of the measure. No doubt all the suggestions 
of experience will be brought by the Registrar and his co- 
adjutors, to bear against attempts of this nature. It must^ 
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however, be admitted that the danger is one which, to some 
extent, is inherent in* the object which the enactments are 
designed to accomplish. No machinery that the wit of man 
can devise, can ever make the unsuspecting and ignorant a 
match for the crafty and unscrupulous, or impart knowledge 
of a fact to the person to whom it is material to be known, 
or prevent the ^ person, whose interest it is that the secret 
should remain undivulged, from availing himself of the 
advantage which circumstances may afford him. It is equally 
difficult to counteract the evil by attaching invalidity to the 
taint of fraud, unless some better means than have yet been 
devised, can be discovered for unmasking the secrets of the 
human heart, and testing the motives of human conduct. It 
is impossible to predicate that any amount of precaution and 
deliberation wiU prevent the community from having to 
bewail cases of hardship, when the " tempus constitutum " 
has at last arrived for closing the door of justice, and 
returning to all applications the unchangeable reply, " It is 
too late." 



Abt. III.— CRIMINAL PROCEDURE. 

Pabt IL — Crown Counsel. Grand Juries, The Examination 
and Protection of the Accused, 

TN our last Number we pointed out the necessity for a public 
-*- prosecutor in our system of Criminal Procedure, and showed 
that such an official would be quite competent to deal with the 
ordinary charges which make up the chief part of our criminal 
business. It was, however, at the same time admitted that a 
certain small proportion of the offences annually committed 
are of so grave a nature, or afford such difficulties, either 
in fact or law, as to require the supervision and control of a 
higher and more responsible authority. 

In these cases it would be necessary that recourse should be 
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had to some superior official^ of acknowledged ability^ upon 
whose opinion the public prosecutor and the justices would 
be empowered to act. 

If our executive possessed a properly organised department 
of public justice, such cases would, of course, be at once 
sent up to it, and would be referred, probably, to one of the 
standing counsel, who would be attached to the department. 
But until such a department has been constituted, the follow- 
ing expedient, which has the merit of simplicity, might be 
safely adopted. Theoretically speaking, the Attorney-General 
for the time being, is the minister of public justice in this 
country, though virtually he discharges none of the functions 
proper to this important oflGice, except on occasions where the 
alleged offence is of peculiar gravity, or involves questions of 
State.* Indeed, the number and high nature of his other duties 
render it impossible I'or him to look after and attend to the 
details of a business so vast as that which is transacted in our 
criminal courts. Some approach, however, to* the efficient 
discharge of these duties would be made by the appointment 
of, say, two able criminal lawyers to act as Crown counsel 
under the direction of the Attorney-General. To these Crown 
counsel would be referred all the cases, questions, and state- 
ments on criminal matters sent up by the public prosecutor 
or examining magistrate. In all ordinary cases, of which ex- 
amples will be given iii treating of the subject of grand juries, 
these officers should be authorised to return the papers with their 
opinion on them, to the justices or prosecutor seeking advice, 
and every such opinion should be considered instructions as to 
the course which is. to be taken. In all charges of moment, 
or when any point of serious difficulty suggests itself to the 
Crown counsel, the papers would be reserved for a consulta- 
tion with the chief, as is the case in the criminal administration 
in Scotland. Here the Advocates-depute meet the Lord 
Advocate twice a week, for consultation upon any questions of 

* Evidence of Horatio Waddington, Esq., Under-Secretary of State for 
Home Department. -Report on Pub. Pros., Q.Q. 21, 24, 27. 
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difficulty that have arisen in their several departments^ and 
this part of the machinery is stated by an eminent authority 
" to work remarkably well."* The appointment of these officers 
would, in fact, be an important step taken towards the creation of 
a ministry of justice, and would get rid of many serious defects 
in the higher branches of our criminal executive* The scope 
of their duties would necessarily be limited to the proceedings 
before indictment, and the important guarantee they would 
affi)rd for the due administration of justice will be shown in 
our remarks on grand juries. It is plain that a post such as 
this requires qualities of no ordinary kind. The men who are 
to fill it fitly, must be men who have commanded a large 
experience in this special branch of their profession. They 
should be quite independent of any political changes. The 
office should be permanent, and the salary so liberal as 
to secure the services of competent criminal lawyers. 

Hitherto we have suggested additions to our system of 
Criminal Procedure. We now take in hand a duty of 
a far more delicate nature, which involves the removal and 
reconstruction of the most ancient and venerable portion 
of its fabric. The grand inquest of this country is looked 
upon by the people not only as a great bulwark of the 
constitution, but as a necessary instrument of public justice. 
In its present condition it is, in fact, at best, nothing more 
than a picturesque and cumbrous ornament. Let it not 
be supposed that we forget or overlook its past services. It has 
justly earned a high place in the aflfections of the English 
people. For it has served an important purpose in the 
history of our jurisprudence, and its indirect influence upon 
our political history has been of marked value. At a time 
when the boundaries of English law were scarcely defined, 
it jealously maintained each new landmark as it was 
set up. At a time when the power of the sovereign was 
dominant, when the power of the people was gradually 
growing with painful struggles, it stood forth between the 

* Evidence of Lord Advocate. Rep. Pub. Pros., Q. 111. 
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executive and the subject, and aided greatly in establishing 
that well balanced democracy, which has made it the greatest 
of all political blessings to be an Englishman. To-day, indeed, 
the principles of civil freedom are too firmly planted in this 
cjountry to fear any attack; and the political functions of 
the grand jury may be fairly assumed to be at an end. It 
is, however, a wholesome conservatism that protests against its 
destruction. Timee may again come in which the privilege 
of our country gentry and chief men to meet at the assizes, 
and present such matters as may touch the peace, prosperity, 
or happiness of the people, may prove of great importance. 
There is something more than mere parade and show in the 
coming of magistrates and county folks to meet the judges 
on the opening of each commission. Mr. Napier, in his 
evidence before the Select Committee on Public Prosecutors* 
justly dwells upon "the great importance of bringing the 
country gentlemen to take an interest in the state and good 
order of their neighbourhood." Even in our busiest manu- 
facturing counties this class still occupies, and must always 
retain, a most important and influential position. Its local 
power must always be great, and occasional conferences 
between its members on the internal economy, the social 
or moral condition of their respective districts, cannot fail 
to do good. We should, therefore, oppose any change which 
interfered with the meeting of the grand jury at assizes. 
We agree with Mr. Hobler,t that, " even if only sworn in 
the first day, as is the case in the Queen's Bench, and then 
called in to be discharged," they should always be required to 
attend. But, whilst retaining the grand jury at sittings 
under commissions of Oyer and Terminer and Gaol Delivery y 
we would largely curtail their quasi-judicial functions, even on 
those occasions : and we would entirely dispense with them 
at all sessions of the peace in both counties and boroughs. 
At sessions they are not merely useless, they are absolutely 

* Question 1,954. 

t Evidence before Select Committee on Pub. Pros., Q. 1,813. 
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mischievous. They answer no social or political end ; and, as 
legal tribunals, they only hinder, at a large expense of public 
money and private convenience, the speedy and eflScient 
administration of justice. A number of manufacturers, 
merchants, and tradesmen^-of whom a large proportion 
are imperfectly educated, and all of whom are igno- 
rant of the most rudimentary principles of law — ^are 
called together to exercise an uncontrolled supervision 
over the careful and deliberate decisions of the 
justices in petty sessions. The only materials with which 
they can deal are the witnesses and the depositions already 
taken before those justices, by a clerk, who is, in most 
cases, experienced in the practice of criminal law. They 
are assisted by no adviser, but are expected to discover dis- 
crepancies, errors, and contradictions, in the body of evidence 
which has induced the Bench to commit. True, it is, they do 
frequently detect contradictions on the second examination* of 
a witness, which lead them to throw out the bill. But in most 
of these cases there has been collusion of some kind or an- 
other; and the en^pirical and unskilful inquiry has only pro- 
duced a failure of justice. The prosecutor has been tampered 
with, or a witness has been bribed. We have reason to believe 
that in many instances the whole charge is a ^^ plant " by one 
criminal to get his expenses as a witness. As soon as the 
indictment is preferred, he has nothing more to gain, and he 
wilfully breaks down. Two recent examples within our own 
knowledge will show how much harm the grand jury at 
sessions can do, and how powerless they are to prevent a 
failure of justice. 

At the sessions held in November, 1862, for a large borough 
in the north of England, an indictment was preferred against a 
prisoner, charging him with felony, under the following circum- 
stances. He had eloped with the prosecutor's wife, and some of 
the prosecutor's property, from a town in the north of York- 
shire. The prosecutor had followed them to the sessions town, 
And obtained the arrest and committal of the prisoner. But, 
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before the grand jury, the prosecutor contradicted, on every 
material point, the evidence as to the felony, which he had 
given before the committing justices. The grand jurors 
threw out the bill. Had the case gone direct to the Re- 
corder and a common jury, the depositions in the Recorder's 
hands, and in the hands of the prosecuting counsel, would 
have ensured, either the conviction of the prisoner, or the 
committal of the prosecutor for perjury. As it was, the 
prosecutor came down with his wife to the attorney's room, 
accompanied by the accused, and actually received his expenses 
as a witness. In the second case, at the same sessions, a 
small china dealer had obtained the committal of a boy on 
a charge of having stolen some cups and saucers, whilst help- 
ing him to unpack a crate in the street, opposite to his shop. 
The grand jury found a true bill; having failed to elicit a 
fact which had occurred after committal, and which — as the 
prosecutor was the sole ^vitness — entirely discredited his 
evidence. It was soon discovered, at the trial before the 
' petty jury, that the prosecutor had been heard to offer to 
withdraw the charge on payment of a sum of money by the 
prisoner's father. 

It is doubtless the case, that bills are ignored by the 
grand jury at sessions, which, if carried before a common 
jury, would have resulted in an acquittal. But these 
cases are comparatively few, and by far the greater number 
of decisions in favour of an ignoramus y allow of the escape 
from justice of a criminal, whose guilt would have been clearly 
proved before a petty jury. That the grand jury are not of 
much use in detecting weak or frivolous prosecutions, is 
suflGiciently shown by the fact, that out of the 4,423 acquittals 
in 1861, 3,438 were obtained before a petty jury, upon a 
second investigation of charges, which had been sent down 
from the grand jury room.* 

It is, therefore, quite clear that, with the added security of 

♦ Judicial Statistics, 1861. Table, p. 61. 
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an efficient and responsible public prosecutor — and the in- 
creased sense of the necessity for care and discrimination, 
which would be felt by the magistrates in case the change 
were effected — the administration of criminal justice at sessions, 
would be rendered more precise, and more certain, as it must 
be rendered more speedy, by the abolition of the grand jury. 
The feeling that another preliminary inquiry must precede 
the final trial of an accused, naturally acts as a strong induce- 
ment in the mind of the examining justice to commit in all 
cases of doubt. He thus saves himself aU the trouble and 
delay involved in a thorough inquiry ; and we believe that 
every instance of magisterial negligence can be traced to the 
unconscious influence of this feeling. We have, however, 
seen that, in all common cases, such a supervision was as 
needless as it is vexatious and expensive. Its removal would 
cast upon the Bench, in all its proper gravity and fulness, the 
duty of narrowly and carefully sifting the evidence adduced 
in every charge brought before them. Whilst the public 
prosecutor, whose conduct would always be open to public 
observation and criticism, would have a still stronger interest 
in guarding against omissions or errors. 

There is another and equally important aspect of this 
question. To none would such a change as we advocate, be 
more welcome, than to the busy men who discharge this 
puerile and idle office at sessions, at the expense of their per- 
sonal convenience, and their business interests. It is impossi- 
ble to estimate the loss and annoyance suffered by the panel 
of merchants and manufacturers during their attendance at 
each session, and the conviction forced upon them by their 
practical good sense, that they really do little or no service, 
makes their position still more irksome. 

With the counties the case is different. They afford con- 
ditions which would not justify an entire extinction of the 
functions now exercised by grand juries. " There," as a 
writer on the subject has well observed, "the grand jury 
consists principally of the magistrates and landed gentry of 
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the county, and it is of the highest importance to secure their 
attendance on such occasions. The committals by each 
magistrate, are exposed to the scrutiny of his neighbours, and a 
useful lesson is taught to each, where bills are thrown out, 
because the evidence is too slight and unsatisfactory to raise 
any fair presumption of guilt in the accused."* They are, too, 
as a class, men of high education, and disciplined intellect, men 
bred at public schools, and men who mostly have passed some 
years of their lives at one of the universities. In most cases 
they have acquired some knowledge of. the law which they 
administer at petty sessions and assizes. And often, their 
intelligence and character have an important and salutary 
influence upon the course of our criminal legislation. 

For these reasons, we hold that the grand jury should not 
only be retained at the assizes and gaol deliveries ; but that 
their duties as examiners of criminal charges should be retained. 
Their functions, however, should be much curtailed. A very 
small proportion of the cases sent to the assizes present any 
difficulties in law ; still smaller is the proportion of those which 
involve serious complications of fact : and it is only in such 
cases that the propriety of a direct trial before a petty jury 
can be questioned. We quite concur, therefore, in the opinion 
expressed by Lord Brougham,t that a discretion should be 
vested in the Public Prosecutor, of sending what cases he 
thought fit before the grand jury. But we do not think that 
the sole discretion should be left absolutely in this officer. 
Such a power would quite alter the nature of the grand 
inquest, and would destroy an important constitutional right 
now vested in the subject. A chief object in this institution 
of two juries,-** one of the most inexplicable parts of the law 
of England," J was evidently to afford a middle tribunal, which 
should be a safeguard against political or private persecution, 
conspiracy, and oppression. For this purpose, the grand jury 

♦ Forsyth. History of Trial b^ Jury, p. 222. 

t Evidence before Select Committee on Pub. Pros., Q. 19. 

t Note of Profe.s«ior Christian to Blackstone, vol. iii., p. 867. 
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at assizes is admirably fitted. Its members are derived from 
all political parties. They stand equally above the suspicion 
of being unfairly influenced, either by the crowd below, or the 
executive above them. Their intelligence renders it impossible 
that they should be affected or prejudiced by any expression 
of popular feeling, and private malevolence would be at once 
paralyzed as soon as it was brought into contact with such a 
body. The privilege, therefore, of carrying an indictment 
before a grand jury, wherever the charge is of a serious 
nature, must ever be of much constitutional importance, and 
could not with either justice or safety, be withdrawn. It is 
our decided opinion, that an inquiry before justices should in 
every case precede a criminal indictment either at sessions or 
assizes.* If they should agree upon a commitment to the 
assizes, they should at the same time order that the indict- 
ment be carried either direct to the -common, or be first laid 
before the grand jury. This order would, of course, be made 
at the instance and by the advice of their clerk ; who would 
also, if our views were carried out, be the Public Prosecutor. 
The accused should be entitled to urge any reasons he may 
have, in favour either of a direct trial or a preliminary exami- 
nation before .a grand jury. And if the justices should 
decide upon sending the case direct to a common jury, the 
accused should be entitled, as a matter of right, to require that 
the depositions should be submitted to the Attorney-General, 
together with any statement of his own, or any affidavits of 
others, in favour of an indictment before a grand jury. These 
papers would, in due course, come before one of the Crown 
counsel, and he would report as to the necessity for an indict- 
ment. Upon the report being made, directions would be sent 

♦ Until very recently, any one could have preferred an indictment before 
a grand jury, without previous magisteiial inquiry. The privilege was, 
however, found to lead to such abuse, and was made an instrument of such 
gross perversion of justice in cases of perjury, and other misdemeanors, 
that the power of indicting for offences of this class was taken away by 
the "Vexatious Prosecutions Act" (22 & 23 Vict., c. 17, s. l\ except upon 
the order of a judge. This exception has been very widely construed in 
Regina v. Bray. L. J. Rep., N. S., vol. xxxii., Mag. Cases, p. 11. 
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down to the committing Bench, either confirming or reversing 
the decision to which they had come. These directions 
would be a final decision upon the point. With respect 
to complainants, provisions of a somewhat similar kind 
should also be made. In the first instance the discre- 
tion as to the indictments should be given to the Bench, 
acting with the advice of their oflGicer, the public prose- 
cutor; and upon the question of indictment or committal 
direct to the assizes, there should be no appeal from their 
decision. The justices should, however, be empowered at the 
suggestion of the public prosecutor to direct the prosecution 
to be stopped at any stage before trial without the intervention 
of the Attorney-General. But this power should be qualified 
by vesting the following privilege in the complainant. 
Wherever the complainant felt himself aggrieved by the 
decision of the Bench to discharge a suspected person after 
commitment, he should be entitled to apply to the Attorney- 
General for an order directing a trial at sessions or an indict- 
ment at assizes, as the case might be. In support of this 
application — pending which the legal discharge of the accused 
should be delayed to abide the event — the complainant should 
be at liberty to state any facts in the form of affidavits made 
by himself or others. These affidavits, together with the 
depositions taken before the justices, would be forwarded to 
the Attorney-General, would be submitted to one of the 
Crown counsel, would be reported upon by him ; and upon 
receiving this report the decision of the Attorney-General 
would be made. In case the application should be granted, 
the expenses of the prosecutor, as well as the expenses of the 
application would, of course, be borne by the Crown. 
Should the application be refused, the complainant should be 
still entitled to apply to a court or a judge in the same 
manner as is now the practice under the "Vexatious 
Prosecution Act"* in cases of perjury and other mis- 

* 22 & 23 Vict., c. 17. 
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demeanors^ for an order directing a trial at sessions, or an 
indictment at the assizes. By these precautions the right 
of every private person whether suspected or aggrieved, to 
have his case fully tried or examined into is carefully pre- 
served.* 

Simple and practicable as are the changes we have 
proposed in the constitution and action of our grand juries, 
there are none which could more facilitate the administration 
of criminal justice, or more largely curtail its expenses and 
troubles to the country and the subject. Of this we offer 
the following proofs. 

There are in England and Wales, 58 distinct county and 
liberty sessions, and 81 distinct borough sessions, held four 
times in every year.f To each of these sessions a grand jury 
of 30 is summoned : that is to say, 4,170 merchants, manu- 
facturers, and shopkeepers are compelled, four times a year, 
to act as grand jurymen at sessions. But as they are changed 
at every session, no less than 16,680 different members of 
these important classes, the most active, industrious, and 
business laden in the kingdom, are called upon to take part in 
this public duty. Now turning to the returns for the year 
ending December 31, 1861;! we find that the number of 
prosecutions at the 139 county and borough sessions, was 
11,758, or an average of 84*59 prosecutions for each session. 
Allowing them to be able to deal with 28 bills a day, we find 
that each of our 16,680 county, liberty, and borough jurors, 
have to devote three clear days to this idle and useless pur- 
pose. But further, there are in each year 12 sittings of 
the Central Criminal Court ; and 360 of the busy citizens of 
London have to give up three days each during the year, to 

* The principle is very mucli the same as that of the. Scotch system. 
There, when the Advocate-depute declines to go on, the injured party 
may prosecute, with the " consensus " of the Lord Advocate. But the Lord 
Advocate is bound to give his consent. Evidence of Lord Advocate. 
Rep. Pub. Pros., Q. 137. 

f In some of the larger counties sessions are held by adjournment, at two 
or more different places, and a separate panel is required lor each place. 

t Judicial Statistics for 1861, pp. 56, 57. 
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the investigation of charges which have already been care- 
fully and conscientiously examined."^ 

In its public aspect^ the advantages of dispensing with the 
grand jury at sessions, are equally striking. At present, the 
best part of the first day at sessions is unavoidably wasted in 
bringing together, swearing in, and charging the grand jury. 
There is always a difficulty in getting the cumbrous 
machinery to work. Indictments are not ready, policemen 
are looking after witnesses, witnesses after policemen. The 
grand jurymen themselves have, in most cases, to learn the 
routine of their own duties, and the first day is always far 
advanced before bills are ^^ found" to set the common jury 
at work. A double system of inquiry cannot be simul- 
taneously carried on without great disorder, interruption, and 
delay. With a grand jury in one room, [and a petty jury 
in another, there can be no numerical order of cases. Each 
must be taken as it comes. It is impossible to say, within 
many hours, or occasionally within a day or two, when 
an indictment will be called for. The disorder begun, in 
calling in the indictments, necessarily continues through 
the session. As soon as a bill is found, the police and the 
witnesses think themselves entitled to leave of absence, and 
they disperse, only to be brought together with infinite 
trouble. 

If the prosecutions went direct to a common jury, all this 
would be avoided. The clerk of the peace would be then 
able to arrange the cases in a regular series, so that the police- 
man in charge of each case would know, almost to an hour, 
when to be prepared with his witnesses. The public prose- 
cutors would have all their work well in hand, and the court 
would get through it with precision and despatch. Ample 
and accurate as are our judicial statistics, they can give us no 
data upon which to compute the saving of public time and 

* The number of commitments in the county of Middlesex (including 
London) for the year 1861 was 2,484.— The number of bills "cut," only 69, 
or 3*08 per cent. Judicial Statistics^ 1861, p. 51. 
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money which would be thus effected. But^ looking to the 
delay caused by the passage of each indictment through the 
grand jury room^ and looking to the confusion into which 
the whole proceedings of the court are thrown by this delay^ 
it may be safely assumed that nearly one day out of three 
would be saved if the grand inquest were dispensed with at 
sessions. This represents one-third of the present costs of 
prosecutions at sessions^ to say nothing of the loss of time by 
every judge^ recorder^ barrister^ public officer^ and attorney 
whose attendance is required* The costs of the prosecutions 
during the year 1861 are not yet published; but the costs 
of the 11,768 prosecutions at county, liberty, and borough 
sessions, during the year ending December 31, 1860, were 
£76^394. The actual saving of public money, therefore, 
would not be less than £25,000.* 

The saving at assizes would be equally striking. Out of 
18,326 commitments in the year ended December 31, 1861,t 
only nine hundred and twenty-nine indictments were returned 
" not found " by grand juries. These were not distributed 
into assizes and sessions. But from previous tables we find 
that tbd average proportion is about one at assizes to three at 

* Costs of county and liberty prosecutions 60,784 16 

Ditto boroiqgh prosecutions ,. 18,096 6 
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t Judicial Statistics, 1861, Table, p. 46. 
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sessions. By an easy process of arithmetic^ therefore^ it appears 
that out of 4,580 prosecutions at assizes, only 230 charges were 
dismissed by grand juries. This would probably be rather 
more than the proportion of cases 'which would be carried 
before the grand jury by indictment, if the course we urge 
were adopted, and discretion were given to the public prose- 
cutors and the examining justices, as to the bills which should 
be sent before the grand jury at assizes. The saving of time 
and money which would be effected if only one bill were pre- 
ferred where twenty are now sent up,* would be even larger 
than at sessions. Even at our largest assize towns there 
would never be more than half a dozen indictments. Whilst 
the grand jury were disposing of these, the court might at 
once proceed to the trial of those charges which came direct to 
the petty jury. Such a change would enable the oflSicerfl to 
arrange the cases in numerical order, and with such exactness 
that the policemen and witnesses need seldom attend before 
the day on which their evidence is required. The direct 
saving which would be thus effected in payments to witnesses 
would be very considerable, whilst the regularity of procedure 
would materially shorten the length of the session. 
* We now come to two minor, but by no means unimportant 
parts of the existing system, which demand attention*— the 
examination, and the protection of the accused. 

The great difficulty we have to meet in dealing with the first 
of these questions, occurs through the misapplication of a correct 
and useful principle of our criminal jurisprudence; — the prin- 
ciple upon which it has been laid down as a rule of evidence, 
that no witness is bound to answer questions which tend to 
criminate himself. This rule is founded on a wise and just 
experience. It is a "privilege based on the principle of 
encouraging individuals to come forward with evidence in 
courts of justice by protecting them as far as possible from 
injury or needless annoyance in consequence of so doing.-'f 

* The proportion would be 5*02 per cent. 

t Best's Law of Evidence. Part 2, ch. i., Sec. 1. 

E 2 
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But in the case of an accused the object for which it was 
framed no longer exists. He stands outside the policy of the 
rule. For if extended so as to include him, it comes into 
direct conflict with the leading principle of all criminal juris- 
prudence ; upon which this, and every other rule of evidence 
is based. The end of all criminal inquiry is to ascertain the 
truth or falsehood of any charge. It is the duty of an 
executive to adopt every means that can be used for attaining 
this end, and to test the admissibility or non-admissibility of 
any kind of evidence by this principle alone. Whilst kept 
within its strict logical limits, the rule against self-crimination 
by witnesses is, as we have shown, quite in accordance with 
this principle. For it lets in a great many kinds of circum- 
stantial proof which would otherwise be excluded. But 
when once the rule that "nemo tenetur seipsum prodere" is 
stretched so as to shield the objects of the criminal charge, it 
not only ceases to be useful but causes very serious evils. 
It introduces an element of sentimental feeling into a 
science, which should be most carefully guarded against any 
such intrusion. 

We therefore find that this vicious extension of a wholesome 
rule beyond its rational limits, has narrowed the scope, and 
crippled the efficiency, of our system. A man is charged with 
the commission of an offence. He, alone, humanly speaking, 
is the depositary of the absolute truth as to the commission of 
the offence. Ten men of known character and truthfulness 
may come forward and swear positively that they saw the 
man commit the offence. Yet these ten men may have sworn 
falsely. They may have done so consciously, for this is 
possible, however morally improbable. They may have for- 
sworn themselves unconsciously, being certain in their own 
minds that they saw the accused do what is alleged against 
him — yet having been all of them (for this is possible, how- 
ever physically improbable) deceived by their senses or their 
imaginations. But the man himself knows absolutely whether 
he did or did not act as alleged. Yet our system, as at present 
constituted, throws every obstacle in the way of eliciting the 
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real facts from this, the only source whence they can be 
derived. The greatest care is taken to prevent the accused 
from making such a statement as would lead to his exculpa- 
tion if innooent — to his conviction if guilty. That he should 
be forced to criminate himself would, of course, be as impolitic 
as it is cruel and unjust. For the physical torture once used 
in our criminal courts, and the mental torture used to-day in 
the French courts, where the prisoner is questioned and cross- 
questioned, not simply as to the crime before the court, but as 
to every incident in his past life, have both a direct tendency 
to defeat the main object of a criminal inquiry. The firmness 
of men, strong in the consciousness of innocence will fail under 
long continued bodily pain, or the incessant and insidious 
probing by a skilful lawyer, into the errors, follies, crimes, or 
failures of their past career. One so placed is liable to crimi- 
nate himself falsely in order to escape from present suffering 
which he can no longer bear ; and instead of truth, the sole 
end of all such inquiries, a most hideous lie is gained. But 
the plan^we venture to put forward, jealously guards against 
the evils of the French system, by confining the examina- 
tion of the accused to the charge on which he is tried, 
and by only requiring of him a statement in explanation 
of the facts bearing upon the charge, which have been sworn 
to in his presence. 

This might be effected by two very slight modifications 
of the existing system. In the first place, no statement 
made by an accused before the examining magistrate, should 
be admitted as evidence on the final trial before a jury. 
The caution and the threat, which, in the present statutory 
formula follow the magistrate's inquiry of the prisoner, 
whether he wishes "to say anything in answer to the 
charge," should be replaced by a distinct assurance, that 
any statement or explanation he may make- will not be used 
in evidence against him. This simple assurance would at 
once remove a difficulty that now presents itself at the outset 
of every inquiry. The solemn adjuration of the justice 
firightens the accused. The consciousness that every word be 
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may speak will be taken down in writingi and will come up 
again as a witness against himi equally silences the guilty and 
the guiltless. The first is wary and reticent Experience 
has taught him to repress the fable which he would readily 
tell^ if he did not know that a false step might turn it into an 
instrument of his conviction. The second is filled with a 
vague sense of fear^ and withholds the simple statement of 
facts which would at once set him right. On the other handj 
though the statement made under the assurance we proposoj 
could not be put before a jury^ it would be^ in the hands of 
the magistrate^ an important test of the truth or falsehood of 
the charge. And in every case of committal-it would, in most 
cases, prove of great service to the public prosecutor. 
Tempted by a feeling of security, the old offender would 
seldom fail to try his ingenuity at a defence, which would 
always discover some important clue to his guilt. For these 
defences, however clever, must be inconsistent with the real 
facts. Moreover, in those cases, alas, how rare I where the 
accused is unjustly suspected, he would be reassured by the 
tone of the magistrate's inquiry ; and would make, in some 
way or another, an explanation that would, at all events, 
indicate the causes which render it impossible he should have 
committed the offence. 

When the statement has been made, it should be competent 
for the committing justices to put such questions in relation to 
the facts stated in evidence or by the prisoner, as they may 
think advisable.* Of course the prisoner's statement would 
always go to counsel with the depositions, as instructions for 
the prosecution, and would, as we shall see, materially help 
him in the conduct of the case before the jury. 

The second modification of the existing practice would be 
equally simple. When the case for the prosecution is over 
at sessions or amses, the prisoner should be i^ked by the 



* This is the practice in the preliminary examinations before the Procu- 
rator-fiscal m Scotland. But wiWi the objectionable addition that the replies 
to the questioning may be put in eyidence^-'Evidence of Lord Advocate, 
Beport Pub, Pros., Q, III, 
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judge what he has to say in answer to the facta sworn to 
by the witnesses. This question should be put in every 
instance^ If the accused be defended^ and his counsel 
does not call witnesses^ it should be put before the speech for 
the defence. If witnesses are called for the defence^ it should 
be put after these witnesses have given their evidence^ and 
before the reply. In making his statement^ however^ we 
think that the accused should by no means be treated as a 
witness, or be allowed to take an oath. Not one, certainly, 
out of every hundred persons who take their trial on criminal 
charges, possesses even that imperfect moral sense, which 
invests an oath with a superstitious sanction. At the same 
time the position of an accused places him, virtually, beyond 
the reach of the legal penalty which, strictly speaking, is the 
only sanction whereby positive law enforces the obligation 
to tell " the truth and the whole truth " in a court of justice. 
We, therefore, see no good that can be gained by administer- 
ing an oath to one who stands charged with crime. Indeed, 
to this extent it would do absolute harm — that it would tend 
to weaken the superstitious sanction which sways the minds 
of ordinary witnesses far more than any rule of positive 
morality, or any obligation of positive law. 

If the prisoner be willing to make a statement, the counsel 
for the prosecution should be allowed, after he has told his 
story, to put such questions to him, either as to t)io facts 
deposed to by any witness, or by himself, as the judge may 
deem reasonable. If he should decline to make any such 
statement, it should be competent for the judge, or for the 
prosecuting counsel with the permission of the judge, to put 
to him any questions bearing upon the evidence. If the pri- 
soner be defended, his counsel should, of course, be quite free 
to re*examine him as to any matters which may have been 
the subject of the examination. At this stage the unpreju- 
diced statement made by the accused before the examining 
justice will be found of great service. The prosecutor having 
used it in getting up the case for the prosecution, will now be 
ftble to use it as a powerful test of the truth contained in the 
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defence. If the defence be bond Jide the tme statements^ 
however different in form^ will correspond in all the main 
parts. If it be fictitious, there will be discrepancies and con- 
tradictions, which, however adroitly it may be framed, will 
at once strike the counsel for the prosecution ; and though 
the first story cannot be put in evidence, so as to allow of a 
comparison with the second, it will enable him in many cases 
to detect and expose each false statement. 

Doubtless the plan we have suggested will be objected to 
on the ground that it is opposed to the favourite principle of 
English criminal law — that a man shall always be presumed 
innocent until he is proved guilty. But if carefully and 
fairly examined this objection must be given up. For the 
plan does, in fact, carry out the principle to its fullest legiti- 
mate extent. It is because he is to be so judged, that one 
who lies under suspicion should be afforded every opportunity 
of explaining — as he alone absolutely knows — why he is 
innocent. The denial of this opportunity is, in fact, an ad- 
vantage to no one but the old offender. It is his best chance. 
With him indeed, " silence is golden," as is proved by the 
fact, that few of the older and more experienced criminals 
ever attempt any defence more elaborate than strong protes- 
tations of their innocence. In those rare cases where innocent 
persons are examined at petty sessions, the friendly question 
of the justice would always lead to some explanation that 
would tell favourably, even if it did not lead to a dismissal 
of the charge. And if put upon their trial, however ignorant^ 
stupid, or nervous they might be, their faltering and stumb- 
ling statement must spring from truth, and, therefore, must 
in its essentials be true. It must at any rate contain such 
• elements of substantial reality and truthfulness, as will be at 
once detected and laid hold of by the judge ; and he in sum- 
ming up would be sure to place them distinctly and fairly 
before the jury. 

Before we pass to the last question we propose to discuss, 
we would strongly advise the rejection for the future, of a 
practice which has relation to the subject we have just treated. 
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and which, whilst really of little use, is very mischievous in its 
tendency. At present our police-officers, though forbidden to 
question any one whom they arrest, are allowed to receive 
and put in evidence any statement freely made to them by a 
prisoner; All officers, even the most intelligent, attach great 
importance to these so-called voluntary statements, when they 
are in any way self-disserving, and a great temptation is thus 
held out to them, either to extort, invent, or exaggerate 
admissions of this kind ; admissions far more useful as clues 
to evidence, that will procure a conviction, than as evidence 
itself. Since, therefore, the present practice has a strong ten- 
dency to make the officer inexact, an evil which his position 
renders it most important to guard against, we think that 
much good would be effected by giving it up. The officer 
should, of course, continue to receive any statement as before, 
and it should be his duty at once to communicate it to the 
public prosecutor ; but it should in no case be admitted as 
evidence, either at petty sessions or before a jury. 

The policy of our criminal procedure is essentially humane, 
as regards the accused. But, even in this direction, the re- 
action against the severity of the old law, has been so 
ill-advised, that it has produced a grave evil. It has thrown 
over the guilty a shield which does not cover the innocent. 
Our system is justly open to the objection, that whilst it 
offers to the old offender every chance of escape, it withholds 
from the guiltless two important aids towards establishing his 
innocence.* Of the first we have already treated in our remarks 
on the examination of accused persons, which, when duly regu- 
lated, is not only a powerful agent for detecting guilt, but an 
important protection to the innocent. The second is the 
refusal on the part of the Crown to produce — or, in other 
words, to allow the expenses of— prisoners' witnesses. It is 
idle to talk of acting upon the presumption that every man is 

• Since the above was written, tlie view it expresses has been forcibl^r 
put by the venerable President of the Social Science Association, m his 
maugural address at Edinburgh. " The French Law," he says, "is framed 
to prevent the escape V)f the gmlty, without a due regard to the safety of the 
innocent; ours is, m some respects, too favourable to the guilty, in others, 
oppressive to the innocent." 
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innocent until he is proved guilty^ so long as we refuse him 
the opportunitj of disproving the offence imputed to him. 
Though the great majority of all cases preferred in our 
criminal courts are founded on real guilty there is a balance 
of charges which are unfounded. And though the balance be 
ever so small^ the few men and women as yet unstained ^by 
crime^ which it includes^ have a solemn and pressing claim for 
protection at the hands of our criminal executive. It is for 
their benefit that the two humane maxims have been brought 
into our system which declare^ that it is safer to err in acquit- 
ing than condemning^ and that it is better several guilty 
persons should escape^ than one innocent person should suffer. 
But whilst^ to quote a leading authority on this subject^ 
" these rules are often perverted to justify the acquittal of 
persons of whose guilt no reasonable doubt could exist/* ♦ 
we deny those who are really innocent a recourse to the only 
means by which they can establish their right to an acquittal. 
In Scotland, " the Lord- Advocate has power to direct the 
procurator-fiscal to include particular witnesses in the Crown 
list ; or, if a representation be made of a very important wit- 
ness, or a very poor person, an arrangement is made that in 
the event of its appearing to be a reasonable case after trial, 
an allowance shall be made." f In America, the expenses of 
witnesses who are unable to pay their own expenses are paid 
by the State. In France, the prosecuting officer is em- 
powered to send subpoenas to the witnesses for the prisoner at 
the same time as to the witnesses for the Crown. But, in 
our system, the rule is inexorable that no allowance shall be 
made to witnesses for the defence. The only ground upon 
which the rule is founded is, that if relaxed, it would be liable 
to abuse. But the checks we will just indicate, and which are 
readily at hand, would prevent any abuse of this rule ; this rule 
which presses with such intolerable harshness upon those of 
all others entitled to protection, the poor who are prisoners 
but are not guilty. In the first place, only witnesses to facts 

♦ Best, Law of Evidence, Introcl. p. 115, 2nd Ed. 

t Evidence of Lord- Advocate, Rep. on Pub. Pros., Q. 146. ' 
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should be allowed — witnesses to character never. In the 
second place^ full discretion should be given to the examining 
justices to bind over any witness as to facts in favour of the 
prisoner, who has been examined before them. Before com- 
mitment, and after the examination of the prisoner by the 
Bench, which we have suggested, he should be asked whether 
he has any witnesses in his favour, or who can support any 
statement he may have made. If he should say he has, but 
that they are not present, he should be remanded until they 
are summoned, and the Bench will then decide whether they 
should be bound over or not. Every witness for the defence 
thus bound over, should be entitled to the same allowances as 
are made to witnesses for the Crown on their examination 
before the magistrates, and at petty sessions. In the interval 
between commitment and trial, it should also be competent for 
the committing justices, on being satisfied that any one not so 
included, can give important evidence, to bind such person 
over on the same terms. But where the committing justices 
decline to include any witness for the defence, and he attends 
the trial, it should still be in the discretion of the judge to 
allow his expenses if he thinks his evidence material. This 
discretion would control the otherwise absolute power of 
justices at petty sessions. 

These, then, are the reforms which we would urge upon the 
attention of the legislature : — 

!• The appointment for each county of Crown attorneys, 
who should reside in the county town. 

8. The appointment of all clerks to justices as deputy- 
prosecutors, with a fixed additional salary. 

3. The appointment of Crown counsel to act as assistants 
to the Attorney-General, in his capacity of minister of public 
justice. 

4. The abolition of grand juries at sessions, and at the 
central criminal court. 

5. The reconstruction of grand juries at commissions of 
oyer and terminer and gaol delivery, in such a way that only 
the graver and more important cases shall come before them. 
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6. The examination^ without prejudice^ of prisoners charged 
with indictable offences^ on the preliminary inquiry before 
justices. 

7. The examination of prisoners on final trial as to the facts 
sworn to for the prosecution^ subject to careful provisions 
for their protection against any unreasonable use of this 
power. 

8. The exclusion from evidence of voluntary statements 
made by prisoners to the officer who arrests them. 

9. The production^ at the expense of the Crown^ of sach 
witnesses as may be judged necessary by the committing 
justices. 

We are conscious that these proposed changes do not in 
any way meet all the evils which still remain in our system. 
But^ so far as they go^ we submit our views with some con- 
fidence. Some of them are not new in principle^ and all of 
them are based upon axioms in jurisprudence which are now 
universally accepted as correct. The chief merit we would 
claim for them is that they have been contrived with much 
care and consideration^ so that they may fit readily and easily 
into tiie existing machinery. Though we have jbried^ as far as 
possible^ to make each of the changes we advocate independent 
of the others, we are profoundly impressed with the expediency 
of introducing them by one measure, in which each may be 
properly adjusted, so that the whole scheme may be con- . 
sistent. If thus introduced, we doubt not that our criminal 
statistics would soon record a startling improvement in the 
efficiency and precision, and consequently in the hmfianity, of 
our system. For it is well to bear in mind that the adminis- 
tration of justice is humane only so far as it is unerring, and 
exact. One thing is clear, that it is. high time that sometiiing 
should be done which will render our proceedings more eflfec- 
tive in detecting and convicting crime. It is a grave reproach 
both to the profession and to the executive, that whilst in the 
year 1861, only 8 per cent, of those who were bwled or com- 
mitted for trial on indictable charges in Scotiand, were 
acquitted ; in England and Wales nearly 25 per cent, or one- 
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fourthj escaped conviction.* And this reproach becomes still 
graver when we find that it occurs through defects which can 
be removed with little difficulty. It would be well that our 
legislature should be at once impressed with the weighty 
truth contained in the maxim '^ minatur innocentes qui pareit 
nocentibus." 



abt. IV.— on the economical effects of 

THE PATENT LAWS.f 

rpHE view of these laws, which I propose to submit to the 
Society^ does not require that I should enter into an 
historical notice of their origin^ or follow the changes which 
have^ from time to time> been made in them previously to the 
Act of 1852. 

The principle of the present law of patents is embodied in 
the 23rd of James I. The Act of 1852 was one of detail^ 
affecting procedure and fees. 

It is hardly necessary to state that the Act of James was 
passed when legislative interference was believed to be abso- 
lutely necessary 'for the protection and encouragement of our 
trade and manufactures^ and that it is now almost the only 
statute remaining, in which the principle of legislative pro^ 
tection for the encouragement of manufactures and trade is 
retained. 

A patent is a contract, between the Crown (the public) 
and the patentee — entered into for the mutual benefit of the 
patentee and the country. The patentee is supposed to be 
benefited by having the exclusive right of licensing others 
to use his invention for a term of fourteen years, and the 
public is supposed to be benefited, by the publication of an 

* In Scotland during the year 1861, out of 2,668 persons bailed or com- 
nutted, only 239 or 8*95 per cent, were acquitted. In England and Wales 
during the same year, out of 18,326 persons bailed or committed, 4,423, or 
24*1 8 per cent., were acquitted. Summary of Judicial Statistics foi* Scotland^ 
JEngland, and Wales, in companion to the Almanac for 1863. 

f A Paper read at Edinburgh, October 9th, 1863, before the National 
Association for the Promotion of Social Science, by W. Hawes, F.G.S., 
Chairman of Council of th^ Society of Arts. 
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acemrate description of the invention ; by the Becnrity the 
publication affords that the monopolies granted for fourteen 
jears will not be continued beyond that term, or the inventioii 
be lost in the event of the death of the patentee before the 
expiration of the patent ; and by the stimulus patents afford 
to the inventive genius of the country. 

It would appear^ on the consideration of the first condition 
imposed upon the patentee, that the care taken by the law to 
secure the publication of a full and particular description of the 
invention would afford the easiest means, indeed would encou- 
rage rival manufacturers to evade his rights ; and it does bo 
operate, not so much perhaps by the fraudulent use of the 
patented process as by the use of the information afforded in the 
specification, to produce a similar result in a manner to avoid 
legal piracy, or by taking up the invention where tiie patentee 
left it, believing his plan and process to be perfect, and pro- 
ducing by other means an equal if not a superior result, 
whereby a contract, entered into as the patentee believed for 
his security, and in respect of which he fulfilled his engage- 
ment, becomes the means of destroying his anticipated 
advantages* 

It operates also in another way prejudicially to the 
patentee, and most prejudicially in proportion to the novelty 
and utility of the patent, for no sooner is a new idea patented 
than a host of patents follow it, covering every possible 
variety in the application of the same idea to the certain 
destruction of the property in the patent of the original 
patentee, which holds no superior position before the public 
over those of any of its rivals — in fact competition, to avoid 
which is one of the greatest inducements to take out a 
patent, is encouraged rather than checked by the practical 
working of specifications. The publicity originally given to 
the grant of a patent, by its notification in the Gazette, was 
supposed to be as beneficial to the patentee as to the public, 
and, until a comparatively recent period, specifications were 
only occasionally published in extenso. They were, upon the 
payment of certain fees, open to public examination in the 
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Patent Office^ and^ under other restrictions and by the pay- 
ment of further feee^ official copies could be taken. 

The law of 1624 did not contemplate the extended publica* 
tion of the present time^ and therefore did not provide against 
that use of specifications which now suggests the means to 
evade the patents they describe^ and to destroy the privileges 
they were intended to secure. This condition of publication, 
on compliance with which the State 200 years ago granted 
a patent, has> from the altered circumstances of the times, 
become most ruinous to the patentee; the relation which 
then existed between him and the public is entirely changed, 
and a contract, which then appeared mutually beneficial, has 
become one-sided and unjust, and the patentee is now obliged, 
in order to counteract as much as possible the mjury occa- 
sioned by the unlimited circulation of his specifications, to 
confine his description to just what is necessary to satisfy the 
letter of the law and to maintain his patent right, should it 
be challenged in court, or to use a form of words to conceal 
as much as possible the mode in which his invention is to be 
Buccessfolly carried out, and this looseness in the language of 
specifications and this deceptive mode of drawing them, has 
caused much of the litigation, so frequently complained of. T^e 
consequence of this state of things is that there is a constant 
conflict between the law, the public, and the patentee, most 
mischievous in its results and tending to weaken the con* 
fidence all ought to feel in the just working of the law. 

It appears then, if this view of the effect of the extended 
publication of specifications be correct, that the elements of 
destruction of the property, which is claimed in inventions 
under letters-patent, are contained in the law professing to 
protect it, and further, that as the leading principle of the 
Act of James is the publication of the mode of producing the 
machine or process patented, in consideration of the monopoly 
granted, the entire failure to secure that monopoly, renders 
the Act most deceptive and unjust to patentees. 

But assuming that although many patents are rendered 
worthless by tUs wide circulation of specifications and the 
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facility and little cost with which rival patents are taken out, 
there are others which from their intrinsic merits^ or from 
the purchase of every new patent likely to interfere with 
them are unaffected by it, I must enquire whether such 
patents are entitled to the special privileges and protection 
claimed for them ? The supporters of the patent laws assert 
that there is a property in invention, which demands pro- 
tection as all other property is protected; that the inveu- 
tive faculty or genius of this country requires the stimulus 
of bounties and protective' legislation to maintain it in 
activity, and that without such bounties and protection it 
would soon be extinct. 

For these reasons we are called upon to maintain a special 
system of legislation to protect the few useful patents which 
exist. It is important then to examine these propositions 
carefully. 

No one will deny that if there be property in invention it 
ought, like all other property, to be protected by the com- 
mon law of the land — but admitting this, it is not necessary 
also to admit that there should be special legislation, first to 
create a property, and afterwards to protect that, which with- 
out such legislation would not exist. It is necessary then, 
to enquire whether under the existing law an idea, or a 
proposed improvement taken to the Patent Office of the 
novelty and utility of which there is no voucher but that of the 
statement of the applicant for the patent, is property, and if so, 
whether it be entitled to special privileges and protection ? 

To arrive at a just conclusion on this point we must trace 
the progress of discovery. Good inventions, it is now admitted, 
are generally the result of the investigations and experiments 
of men of science, whose suggestions of new principles and 
discoveries of new facts flowing on in a continuous stream 
are published as they arise in the transactions of our learned 
societies and scientific journals — rather than the result of 
the efforts of individual minds laboriously and uninterruptedly 
devoted to one object. 

The seeds of invention thus sown broadcast over the 
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world, and ready to germinate in due season, are the nuclei of 
most modem discoveries and improvements, and legislative 
interference will neither produce them nor stimulate their 
growth. 

New processes, or new mechanical combinations derived 
from information thus freely and gratuitously published must 
be public property, and cannot belong to those who merely 
adopting the knowledge of others, and giving it an apparently 
practical form, secure by a patent an exclusive interest in it 
for fourteen years. Surely a law which encourages such 
proceedings does not protect property — it rather protects 
petty larceny, if the patentee took no part in the discovery or 
improvement he has patented, but obtains by means of a 
patent a property in the published work of another mind, 
simply because he has been the first to record it in a form 
to satisfy the requirements of the Patent Office, where it 
may remain dormant until other chemical or mechanical 
skill supplies, on some future occasion, whatever may be 
wanted to give it vitality. Obtaining a patent has thus 
become a race, not between real investigators and unosten- 
tatious devotees to science, or ingenious and clever workmen^ 
but between the members of the newly constituted class of 
patent speculators who are the chief advocates for protecting 
what they call property in inventions. 

True inventive genius is too rare, too unobtrusive to belong 
to any such class; it labours, inquires, discovers almost in- 
voluntarily, and does not stop to see how it can most speedily 
put each new idea or principle discovered into a form which if 
patented would secure a share in whatever may afterwards 
arise from its practical application by other minds. Philoso- 
phers, chemists, and often scientific mechanics, whether Eng- 
lish or foreign, give their ideas and discoveries freely to the 
public ; each uses the discoveries of his predecessors in inquiry 
to aid him in his further investigations and to help him to 
earn fresh laurels. Honour and fame, and the position in 
society they secure are their reward, and one and all would be 
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ashamed to say that their search after truth would be ^toppedf 
if these laws were abolished* 

The accomplished surgeon and physicianj the student in 
medical science^ is not one whit less devoted to his studies^ or 
one whit less anxious to discover some new mode of alleviating 
disease or of controlling the ravages of an epidemic than tha 
so*called inventor, who obtains a patent for every thing be' 
claims to have discovered. Such men do not apply to patent 
laws to enable them to obtain from their professional rivals 
pecuniary compensation for the use of the results of their 
scientific labours. 

The public appreciate the originality of the mind 'which 
makes an advance in science, and do not fail to reward it. 

Kor do artists or literary men pretend to exclude others from 
the employment of whatever meaps they adopt to obtain new 
results in art or great literary triumphs. Every improvement 
necessarily resulting from the vtudy of their works naturaUj 
becomes the property of the public. Any one may write a book 
on the same subject as one just issued from the press/ and adopt 
every argument it contains to illustrate another view of the 
9ame subject-^or an artist may paint the same landscape u 
another artist, and use similar means to produce new or novel 
effects so long as he does not actually copy, or give a colour- 
able imitation of the prior picture ; all that the law protects is 
an exact copy of the book or picture. 

J\ is, in fact, a wanton abuse of the principle of the patent 
law of James I. to use it to secure a monopoly for fourteen 
years for those changes or modifications in machinery or 
processes which are the necessary consequence of experience, 
and which have no pretension whatever to be called new 
inveutions. Nothing can be easier when one clsAa is devoting 
its energies and knowledge to scientific inquiry and giving 
the information it obtains freely and without any exclusive 
reward to the public than for another to follow its steps and 
to patent the mere mechanical or practical application of such 
infoxmatiion. If this be done cleverly by those accustomed to 
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this novel branch of industry, the effect is to deter others 
from pursuing ' similar investigations, for most would assume 
that before the expense of a patent was incurred some practical 
result had been "Secured, and, therefore, that it would be 
waste of time and money to pursue investigation in the same 
direction^ and so long as patents were costly (as many still 
think they should be) this was, no doubt, a correct inference* 

In this way invention and improvement are checked, if not 
stopped^ by the action of a law which two hundred years wnce 
may have encouraged and rewarded the inventor and been 
beneficial to the country. It is by comparing the facilities 
for obtaining knowledge when the patent law wAs first 
enacted, with those of the present day, that we shall most cor- 
rectly estimate the extent of the injustice it now produces 
and the fallacy of the claim for protection to the miscalled 
property in inventions. 

So odious to the country were the monopolies for inventions 
granted by the Crown during and prior to the reign of 
James I., that Parliament interfered, in 1624, and by special 
legislation limited their duration to fourteen years. In the 
same year an Act was passed recognising the rights of 
inventors under certain limitations, and it is to the departure 
from these wise limitations, and the extended application 
which lias since been given by our courts to the terms, 
'* True and first invention of any new manufacture" that has 
mainly caused the evils of the present system. 

However desirable the protection of inventions might have 
been in the reigns of Elizabeth and James I., when the 
principle of protection pervaded our entire system of juris- 
prudence, and when, in "the infancy of our manufactures, some 
artificial stimulus might have been beneficial, it appears to me 
io be now quite unjustifiable. Then there was a wide field 
open to invention. Associations of scientific men devoted to 
inquiry and discovery, uninfiuenced by pecuniary motives, 
wherein each inventor might make a discovery and claim 4he 
result as his own, did not exist, and the very slight knowledge 

p 2 * 
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possessed by the public at large of the priaciples of mechanical 
and practical science, renders it probable that' the patents of 
that time represented original ideas. 

By a patent only could publicity for an invention be 
obtained as the Gazette was almost the only paper of uni- 
versal circulation. The difficulty of producing machinery 
almost precluded the evasion of patent rights ; besides which, 
the seats of manufacture were so limited, the various 
articles produced in each department of manufacture were 
comparatively so few, and well-known, that the piratical use 
of a patent could hardly escape immediate detection ; and, as 
a greater security still, the spirit of research and of discovery 
did not thei^ occupy the important position in the public miad 
it now does. Indeed, so isolated were the manufacturers and 
workmen of that time, that but for the records in the Patent 
Office, inventions and processes might have been lost ; but no 
such possibility now exists. In the present active state of 
competition, when so many are engaged in the same manu- 
facture, and all are experimenting day by day, and when pub- 
licity is given by the press to every improvement as it arises, 
there is no fear of any knowledge once acquired being, lost. 
Every invention, with or without a patent law, must and will 
be published. -Rivals now admit one another to their works. 
Secresy, thanks to International Exhibitions, is no longer the 
guiding rule of manufacturers, who have learned that they gain 
more by free communication with one another than by exclu- 
siveness — the result, and not the exact mode of obtaining it, is 
acknowledged to be the great desideratum. 

Still, with apparently every inducement to take out patents 
comparatively few were applied for previously to 1852. 

Mr. Woodcroft states, that in the two hundred and twenty- 
seven years from 1624 to 185 1, only 14,300 patents were granted, 
or about 63 per annum — whilst in the ten years from 1852 to 
1862 the number was rather above 21,000 — or if we illustrate 
the working of these laws, by reference to one of our oldest 
manufactures, sugar, we find that from 1624 to 1852, only fifty- 
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one patents were granted ; whereas since 1 852, there have been 
about two hundred, nearly all of them useless and exhibiting the 
ignorance of the patentee* of existing apparatus and processes, 
and also, if possible, their still greater ignorance of the phases 
through which the manufacture has passed during the previous 
thirty or forty years. 

It would not be unreasonable to suppose that among the 
sugar patents taken out before 1852, there were some for useful 
improvements, though I believe it to be the fact, that of the 
fifty-one taken out, there were only two of any substantial 
value — that for boiling in vacuo, which as patented was useless, 
but was perfected afterwards by a workman without a patent ; 
and that for refining by means of granulated charcoal. But 
what can be said for the two hundred taken out in the last ten 
years ? I fear little or nothing, and if this be the state of 
sugar patents, may we not ask whether there is any branch of 
manufacture so entirely changed by strictly new and useful 
inventions during the last ten years as such a flood of patents 
would indicate ? Have not these ten years, and I quote from 
the Jury Reports of this last Exhibition, been remarkable rather 
for the absence of, than for the number and importance of new 
discoveries ? And are not the great majority of the twenty-one 
thousand patents granted as valueless as they are injurious to 
the progress of true invention — clogging its course, interrupt- 
ing the pursuits of the real inventor and taxing his power and 
genius to benefit those, whose only claim to reward consists in 
skilfully availing themselves of the operation of a bad law to 
gather profit from the industry and skill of others. . If the state- 
ments of the supporters of the patent law were true, and if 
the evidence upon which they obtained the alterations of the 
law in 1852 were also true, then indeed the inventive genius of 
the country, since that time, has received as much encourage- 
ment and protection as it could possibly desire^ and it would 
naturally have been expected that the effect upon our national 
industry of the twenty-one thousand patents sealed, could be 
pointed to with certainty, whereas it is not too much to say. 
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that they have had the least possible influence in Btimulating 
that great prosperity we are all too happy to admit has marked 
our industrial progress during this period. 

This desired encouragement and protection to invention has^ 
however, been attended with enormous cost to the patentees 
and, therefore, to the public; the fees paid to the Patent Office 
have amounted, since 1852, to little short of 1,000,000/. of 
money ; the patent agents and the solicitors' charges, together 
with the expenditure by the patentee in time and money before 
the patent is sealed, must at a low estimate amount in the 
aggregate to a sum of not less than three or four millions ster- 
ling, and nearly all this vast amount of capital and energy has 
been wasted by the unfortunate suitors for patent rights, in the 
attempt to secure the monopolies and their attendant profits^ 
promised by the patent law; but instead of obtaining which^ to 
their mortification, they have found that their fancied inventiona 
were no inventions at all, that their elaborate descriptions were 
not worth the paper they were written upon, and that their large 
expenditure of time and money has been unprofitable and useless. 
But it is said that, by the Act of 1852, many of the objections 
which previously existed to the patent law have been removed ; 
but I doubt if this be so ; the individual patentee pays less, but 
the principle of the law remains as before, the destructive ele- 
ment of publicity is greatly extended, the diflSculty of protect- 
ing true invention is very much increased, and the public-reap 
the result of the encouragement of inventions intended to be 
afforded by that Act in a host of worthless specifications and 
patents. Before the Committee of the House of Commons in 
1851, the principal demand of the advocates of the Act of 1852 
was a great reduction of fees. In 1863, legislation is again 
asked not to remedy grievances existing under the old law, 
but those produced by that reduction of fees which was then 
so loudly demanded, and which we are now told so multiplies 
useless and frivolous patents, that it is hardly possible to know 
what is new. 
The rapidity with which the worthlessness of provisional 
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specification^ and of patents granted under the new law is 
ascertained^ is shown'by the large number. About 1,200 out of 
the 3,200 petitions provisionally registered each year, on which 
SL id paid, but which are not worth 20/. more, to enable them 
to reach the great seal, and by the still larger proportionate 
number, 550 only out of 2,000 patents on which 25/. has been 
paid that pay the duty of 50/; at the end of the third year for 
an additional four years protection, an^ by the ridiculously 
small number, probably not more than 100 annually out of the 
2,000 patents granted upon which the further duty of 100/. is 
paid at the end of the seventh year for another seven years 
protection. If this be the result of the working of a law passed 
specially to encourage ^the spirit of invention, surely it is a 
most signal failure. If its object were to protect property in 
invention the failure is nearly as great, for only 100 out of every 
2,000 patents which have complied with all the conditions of the 
law and paid the fees, have at the end of seven years any value 
at all to be protected. Can it be to the interest of the public 
that 2,000 patentees annually should have the privilege of 
advertising ^Jieir so-called inventions, which by their refusal to 
pay the 50/. stamp duty at the end of the third year, they admit 
to be almost worthless, and which, were the truth to be stated, 
had little other object than to be used as an advertising medium, 
and were never intrinsically worth the 25/. paid for the patent ; 
and can true invention be stimulated, when the avenues 
to progress are choked up by this infinity of petty interests, 
good to tax, hinder, and harass real invention, but useless 
for aught else ; for if the so-called novelties or improvements 
are not worth 50/. to the patentee at the end of three 
years, either on their merits or for advertising purposes, how 
could they at any time have been worth to the public the cost 
of maintaining a restrictive, and almost a prohibitive system of 
legislation ? It is absurd to talk of the necessity of creating 
iiew and special tribunals to protect a class of property of this 
small value, and it appears even more absurd to maintain the 
existing and expensive machinery of the Patent Office, the 
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business of which consists principally in collecting fees from 
petitioners for patents of no value, and in recording patents 
of but little greater value. 

Surely with the knowledge and experience of patent agents 
to refer to, and with lists of existing patents carefully com- 
piled and of easy access, classified so as to give the greatest 
facility for reference, there must be a cause beyond the 
inherent uselessness of these patents to account for such a 
waste of property as I have described. 

It will, however, be replied that the failure of so* many 
patents affords no reason why the few really new discoveries 
which are made, should not receive the protection which the 
patent laws afford them. 

No one desires to deprive property of any description of 
the protection which the common law affords equally to all, 
but it is another thing to demand for ideas or plans, the value 
of which have to be proved, the protection of a close monopoly 
which circumscribes and impedes the operation of others, and 
the dangerous tendency of which cannot be bette/described than 
in the words of Lord Bacon — *' Especial care must be taken 
that monoplies which are the canker of all tra(£ng, be not 
admitted under pretext of public good." It may be and no 
doubt is true that individual patentees benefit by the existing 
law, but this does not prove their right to the privileges they 
enjoy under it, nor does it prove that the vast amount of 
money and time spent in procuring patents, the misdirected 
industry, the false hopes excited, the spirit of gambling 
encouraged, is not vastly more injurious to the country in a 
pecuniary and moral point of [view than any individual 
benefit or so called stimulus to invention which may arise 
from them is advantageous — every system of protection may 
be defended on the same grounds ; the principle of protection 
is to benefit the few at the cost of the many. 

To be entitled to the privileges claimed under the prin- 
ciple recognised by the patent law, the onus ought to rest on 
the inventor to show no prior use, before Jie could obtain a 
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patent. It is^ however^ absolutely impossible to ascertain this; 
and yet patents are constantly granted under which any one 
having previously used the same machine or process in the ordi- 
nary course of his business without having legally published it, 
though he has never attempted to conceal it, must either pay 
any royalty demanded, or be driven to defend himself at the 
cost of an action to invalidate the patent. Almost every one 
who thinks he has made a discovery believes that what is new 
to him and which he has not found described in books must 
necessarily be new to those whose lives have been devoted 
under the keenest competition to the profitable pursuit of their 
trades ; they all seem to forget that an idea originating in their 
minds most probably from some accidental circumstances may 
have occurred to many minds at about the same time, and that 
the probability that a stranger should be the first to discover 
a new process or improvement is exceedingly small. 

It is difficult to understand how such laws can be defended 
on the plea of protection to property. In every step of their 
course they work injustice — every one at all distinguished 
in his peculiar manufacture, or as a practical chemist or 
engineer knows how many plans are submitted to him as 
novelities — which they no doubt are to the schemer — but 
which have been previously tried and have failed — still 
most of them are patented. Looking, then, at the practical 
working of these laws it appears open to clear demonstration 
that in the great majority of cases patents are not granted for 
really new and useful improvements, very rarely indeed for 
strictly new inventions, but to protect older patents and 
thus to obtain an extension of patent rights indirectly that 
could not be obtained by an appeal to the Privy Council; 
to cover a number of crude ideas on the chance of one or 
more becoming profitable at some future time ; to discourage 
inquiry and to stop investigations calculated to interfere 
with existing patents; and lastly, as a valuable means of 
pufiSng or of attracting public attention in advertisements. 
The next argument in favour of these laws is, that but ' 
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for tbifl pTotection to inventioii, inyentors as a class would 
not exists and that the country would thereby be deprived 
of advantages of inestimable benefit. This is a very vague 
assertion^ and it may be replied^ that very important in- 
ventions which have influenced the greatness and pros- 
perity of our country were^made before the patent laws 
existed. There was no patent for the invention of paper 
(a, d. 1200), nor for that of glass (a. d. 1310), nor for gun- 
powder (a. b. 14^0), nor for printing (a. d, 1430), nor oil- 
painting (a. d. 1297), nor for the mariners' compass (a. d. 1302), 
nor for many other really new discoveries of world-wide 
utility. And I believe that now, as in times past, the necessities 
of each period will always call forth sufficient talent to meet 
any emergency that may arise ; that the spirit of invention 
requires no artificial stimulus, and that no amount of legislative 
interference and protection will produce our Watts, Ark- 
wrights, Comptons, Brunels, Stephensons or Armstrongs. 

I have already endeavoured to show that invention, or rather 
the progress of improvement, is now due to the energetic 
pursuit of knowledge pervading all classes which is constantly- 
bringing before the public the results of various researches 
which only require the skill of the patent agent to secure to 
the speculative patentee some portion of the profit arising 
from the original discovery, and from the subsequent appli- 
cation thereto of the practical knowledge of manufacturers 
and others to perfect it, and to any benefit from either of 
which the mere speculative patentee can have no possible 
title. His only merit is his investment of the fees to 
secure a patent right which the law declares should belong 
to the " true and original inventors.'* 

And, if we endeavour to form an opinion of the value of 
the existing law in the minds of those most likely to benefit 
by it, we find they are either indifferent to its maintenance 
or entirely opposed to it. The witnesses examined before 
the Parliamentary Committee in 1851, were thirty-one in 
number, seventeen of whom were in favour of the law. 
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eleren against the law, and three undecided in their opinions, 
but generally supporting the principle of the law ; but, of the 
seventeen witnesses supporting the law, eight were patent 
agents and barristers, whose examination was almost ex- 
clusively confined to the best mode of improving the law 
without any reference to the unsoundness of the principle 
on which the law rests. Since 1861, we find the opinion 
that patent laws are mischievous and delusive has rapidly 
gained ground, both in England and on the Continent. 
Brunei, Stephenson, Armstrong here ; Mons. M. Chevalier and 
Mons. Say in France; and a large number of most distinmiished 
men in Germany, — men whose whole lives have been spent 
among inventors, and in inventing themselves, are among the 
most distinguished advocates for the repeal of these laws ; and, 
even among the witnesses in favour of patents, there are several 
who acknowledge that invention must go on, and that the 
inventive power exists and would be exercised independently 
of the patent laws. In short, patents appear to place inferior 
minds before the public on an apparent equality with those 
of a superior order — they give the guarantee of the law to 
inventions ; the seal of the Patent Office is adduced to prove 
the knowledge and skill of the patentee, who relies on the 
ignorance of the public of the fact that the possession of a 
patent is no voucher, either for quality, novelty, or cheapness: 
indeed, looking at patents from almost any point of view, 
they impress the mind with the conviction that true invention 
is injured by them, is deprived of its real and deserved 
reward, and that the public are misled, deceived, and cajoled 
by a system of advertising, which the law ought rather to 
discourage than support. 

But however strong the arguments against patents, — based 
on those great principles o( natural law which maintain 
entire freedom to thought and action, or their inconsistency 
with the principles of free trade, or their requiring for their 
support a System of legislat\pn applied to departments of 
industry, and to operations of the mind of man, which, foi 
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the benefit of the world at large, ought to be entirely un- 
fettered — they are not stronger than those derived from the 
injurious effects they produce on a large number of persons 
by diverting them from their ordinary occupations, and stimu- 
lating them, by 'delusive promises of protection and large 
profits, to become speculators in inventions ; or from the false 
direction they give to industry, which induces it to work in 
secresy and to shut itself out from obtaining knowledge from 
those engaged in similar pursuits, communication with whom 
would either increase their measure of success, or prevent a 
useless expenditure of time and money. To prevent the secret 
use of inventions was one of the original objects of the patent 
law, but that it now produces any such effect is very difficult 
of proof. It would indeed be more easy to show that it now 
encourages secresy. 

The extent to which improved processes and machines are 
employed by manufacturers without any attempt at conceal- 
ment, though never published or patented, cannot be ascer- 
tained. Most manufacturers are aware of instances of this 
kind occurring within their own experience, indeed the con- 
viction is very prevalent that more is to be made by quietly 
working improvements, the result of personal experience and 
observation, both of masters and workmen, than by publishing 
them to the world. But I believe any amount of secresy 
which is now possible would be infinitely less mischievous to 
trade than the unwholesome effect produced upon masters and 
workmen, and upon invention generally, by the operation of 
the patent laws. 

Were most inventors to employ the same energy and steady 
industry in their regular occupations, that they expend on new 
schemes, success and profit instead of vexation, discontent, and 
loss would certainly attend their exertions^ and the history of 
inventions would not then be the sad record it now is, of 
disappointed hopes and blighted prospects. The patent laws 
have established an inventor's lottery, in which there are 
many hundreds of blanks to one prize. 
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The tickets are most costly, producing £100,000 per annum 
to the Patent OflSce, besides th6 heavy charges which patentees 
must incur before they can obtain one, whilst the prize to be 
drawn is an unknown quantity to be paid by the public, 
when and as it pleases, to which in the imagination of the 
patentee the £30,000 prize of Bish and Hazard and Co., in 
the lotteries of times past, would appear a trifle ; and yet such 
laws are maintained in opposition to those sound principles of 
political ecomony,^ which have now for some years past 
governed our social and commercial legislation. 

Besides these objections to the patent law there are those 
arising from the unsound principle on which it is based. A 
monopoly is not the proper reward for invention, it must 
always be most unequal in its operation. 

To reward the exercise of inventive power by one, and to 
restrain the exercise of a similar power by others, appears an 
anomaly; and besides this, as we have already shown, the 
beneficial monopoly, when it occurs, is rarely enjoyed by the 
original and true inventor. 

But it is said that the privileges and the protection 
assumed to be secured to the patentee are the only price the 
public pay for the disclosures Jie makes of his discovery. The 
public, it is said, pay no price for the inventions disclosed to 
it, but give, by way of compensation, facilities to defend the 
right it has granted. This is surely an ingenious, but a very 
erroneous view of the operation of the patent law. If the 
object were simply to prevent the same thing being done in 
exactly the same way, as in the case of the reprint of a book 
or the copy of a picture, the evil would be limited indeed ; 
but it not only does this, but more, and it is here the injury 
to the public begins. The operation of the law, encouraging 
as it does what are called rambling patents, taken out to 
cover many ideas relating to one subject, places such diflicul- 
ties in the way of real improvements as to embarrass the 
engineer or mechanic in carrying on his ordinary work, and 
obliges forced and unjust pecuniary compromises, that the 
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current progress of works of public utility may not be 
impeded. 

The public therefore pays trebly-niirectly, in the extra 
price put upon the article produced^ indirectly in the 
hindrance offered to improvement^ and in the expense im* 
posed on those who^ driven on by the necessities of the 
great undertakings in which they are engaged^ invent as they 
proceed to meet the emergencies of the moment^ and then find 
themselves surrounded by claims for compensation for the use 
of ideas which have been patented^ but which have never been 
practically applied. Again^ it is said that the opponents of 
this law confound rights with monopolies. We have already 
admitted that a right once conferred should be upheld5 but 
rights obtained under this -Act have, become prejudicial to 
public interests^ and as they originate in an Act of Parliament 
passed 200 years since^ which has become unsuited to the 
spirit and genius of our time^ and useless for the purposes for 
which ^it was enacted^ we now strongly advocate its repeal^ 
and that the concession of similar rights should cease. We 
do not justify the fraudulent infringement of any right given 
by the law, nor would we touch an existing patent. We are 
arguing against the policy and justice of the law, and believe it 
to^be nationally as well as individually pernicious. It is one 
of the evidences of the unsoundness of the principle upon 
which patents are based, that a complicated system of juris- 
prudence and of legislative machinery is specially required to 
maintain it. 

The supporters of the existing laws nearly all advocate the 
establishment of new tribunals to protect a system directly 
opposed to those great principles of free trade which are now 
deeply rooted in our commercial legislation. All the argu- 
ments for the improvement of the law assume that courts 
and legal tribunals can decide upon the merits of an invention 
better than the public, and that it is a duty of the State to find 
out and to keep records of what has been already invented 
for the use and benefit of inventors 5 and that the aid rf the 



tlU Patent Laws, 19 

law is required to aecure adequate reward to the inveBtive 
genius of the country^ as though experience had not suf- 
ficiently proved that every branch of industry is prosperous in 
proportion as it is relieved from legislative interference and 
protection. They also suggest that a courts or council^ or 
board should be established to examine all petitions for pro- 
tection^ with power to grant or to refuse permission to obtain 
a patent. To one olass^ the professional inventors^ such a 
system might be satisfactory, but to the only man the country 
need care for, the true man of genius, the ardent, sanguine, 
self-reliant inventor^ no adverse decision of a court would be 
satisfactory. He considers himself in advance of his age, and 
would, never consent to be bounds by the decision of official 
judges ; indeed, it is notorious that the few really important 
improvements, speaking nationally, which have been patented, 
have at first been received by the public with ridicule, and 
have rarely been thoroughly adopted during the inventor's 
life. Repeal the patent law, and let inventors, as they are 
called, rely upon . the public appreciation of their exertions, 
instead of upon the law for success, and you will render a 
most complicated system of legislation unnecessary ; abolish a 
system of lottery most baneful in its moral effects ; oblige 
inventors to depend upon the real superiority of their produc- 
tions, and induce the public to examine and inquire for itself 
into their merits, instead of depending on the Patent Office 
certificate <5f novelty and superiority over -that which pre- 
viously existed. Many of the advocates of these laws appeal 
to their existence in foreign countries, and to the facility with 
which foreign patents are obtained as an argument in their 
favour; but in Switzerland there is no patent law, the Swiss 
Federal Council and the Helvetic Corporation find no disad- 
vantage in the freedom of invention. The Swiss compete with 
the inventive genius of all- the world, and considering the 
smallness of their population they have always been famous 
for their ingenuity and manipulative skill. 

There is no want of inventive power either scientific or 
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practical^ no lack of mechanical skilly no want of success in its 
application^ and yet there is no patent law to encourage the 
one or to protect the other* 

Whilst, then, our manufacturers are exposed to the in- 
conveniences, restrictions, and taxation of our patent law, 
foreigners are taught by the publication and extensive circu- 
lation of every specification how to make our newest machines, 
and to follow our newest processes, and this information is 
given to them free from our self-imposed royalties and 
pat^t law charges, to our injury and to their benefit; 
whereas, if our patent law be repealed, and foreign countries 
retain theirs, this country will have the advantage of know- 
ing all their improvements whilst they will not have the same 
facility of learning ours. 

There are many arguments and illustrations I might use to 
support the views I have submitted to the society, but the 
time and space allotted to me preclude my entering on the 
subject at greater length ; and I will only add that after most 
careful consideration I cannot avoid the conclusion that our 
patent law is based on an erroneous principle, is inadequate 
to accomplish the end it professes to attain, and is prejudicial 
to the country. It fails to reward where reward is due, but 
rewards where it is not due. It fails in the protection it con- 
tracts to give. It induces the circulation all over the world 
of the best possible descriptions of our most recent improve- 
ments and discoveries to the benefit of our rivals. * It imposes 
an arbitary and unfair tax on our industry, which the honest 
man pays and the dishonest man evades. It checks rather than 
stimulates improvements ; it encourages litigation. It gives 
a false and injurious direction to industry, and encourages 
secresy and distrust. It oppresses the rich and deludes the 
poor inventor. It teaches an unsound dependence on the 
prestige of the law, instead of encouraging individual inquiry 
and self-reliance. It is almost the only remnant in our 
statute book of protection to individual interests in opposition 
to those of the public, and of the maintenance in its entirety of 



On American Secession and State Rights, 81 

the principle of monopoly. And while the advantages which 
the law professes to give to the public in compensation for 
these great disadvantages, are, the publication of specifications, 
protection to property in inventions, and encouragement to 
the inventive genius of the country — great doubts may reason- 
ably be entertained as to the propriety of the first, and there is 
no satisfactory evidence to prove that either of the other 
objects is obtained. 



Art. v.— ON AMERICAN SECESSION AND 
STATE RIGHTS. 

Letter from Judge Redfield^ of the United States. 

npHE number of the Law Magazine for August last 
(page 318) contained an article on the constitutional 
questions involved in tte Secession of the Southern States 
of the American Union. Not agreeing, as we were careful 
to note, in all the opinions expressed by the writer, we 
inserted the article as a fair, while it was unquestionably 
a most able, statement of the views entertained on one side 
of the subject discussed therein. We have now received 
from Judge Redfield — a distinguished member of the legal 
profession, and lately a judge in America, whose excellent 
work on the Law of Rs-ilways we have had occasion to 
notice in this Magazine — the following letter in reply to the 
opinions expressed in the article we have mentioned. Under 
any circumstances we should insert Judge Redfield's letter, 
ad an act of fairness and courtesy; but knowing his reputa- 
tion as a lawyer, and his character on the American Bench, 
we have peculiar pleasure in affording him the opportunity 
of stating in this Magazine, and in his own words, the 
views entertained by him on the present constitutional crisis 
in America. — Editor L. M. & R. 

Boston, U. S., Sept. Uth., 1863. 
The article in your last number upon American Secession 
and State Rights, contains so many errors of fact and argument, 
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and upon points 00 vital to tlie qnestiona now in isane between 
the American Goreniment and the sai-disant Seceded States, 
that we feel mire yon will be glad to publish a brief correction 
of some of the more prominent ones. 

The writer of that article, p. 342, thns sums np the result of 
his argument: — *^ How from what has been said, it is apparent 
that the States of the American Union, being Sovereign States, 
cannot be legally bound to the Union ; that as they are not 
legally bound, their Secession from it is nqt an illegal act, and 
that the Federal Ooremmentin attempting to adjudicate upon 
the right of dissolving the Federal compact by the respectiYe 
parties to it, is clearly going beyond its delegated powers, and 
acting ultra viresJ" All this arrmy of damaging conseqnenoea 
depends upon a merely gratuitous assumption^ 

This, nevertheless, contains the sum and substance of the 
article, and covers tiie main question at issue between the 
Government of tiie American BepubKc and the people of that 
seetion of its territory, which have formed the Government of 
the Confederate States, and made war upon the old National 
Government of the United States. 

The people of the North are, naturally, more solicitous for 
maintaining tiie confidence and respect of tiie English people, in 
their present controversy, tiian that of any other nation ; and 
the same is probably true of the South. It is natural, therefore, 
that each should attempt to make tiie best of his case before 
the English people. And the friends of each, in your country, 
will naturally accept, to a certain extent, the theory of that 
party whose cause they espouse* But we are sure that no 
one familiar with the inddents of American local and general 
history, since tiie adoption of our present constitution, would 
have ventured to have put forth, upon this side of the Atiantic, 
an article containing all the erroneous statements embraced in 
tiiat article. But we are satisfied that those errors were honest 
misapprehensions of the writer. For any one possessing the 
culture and general ability of that writer, must comprehend 
the damaging effect of such transparent errors and groundless 
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atfiumptions as are to be foand in that article^ too well, to be 
willing to venture a retort of that kind, if we give the writer 
credit only for common sagacity and reasonable circumspection, 
without regard to fairness and good faith, neither of which do 
we feel disposed to dispute in regard to the article in question. 
But such an elaborate and ably written article is calculated to 
produce immense influence, coming as it does under the coun- 
tenance, if without the full endorsement, of the leading Law 
Journal of the metropolis of the British Empire, and circulating 
chiefly where its readers are not familiar with the facts or 
the justice of the assumptions upon which its conclusions are 
based. 

You will be able to perceive then, why even a States right 
advocate, as the present writer always has been, might feel 
some degree of solicitude to have the questions at issue in the 
present controversy more fully and more cdrrectly understood 
by the English people than they possibly can be from the 
manner in which they are presented by your contributor. 
That article contains the substance of the South Carolina doc- 
trines of Nullification and Secession, which originated with 
Mr Calhoun, and which have never obtained any fuU and 
cordial endorsement out of that State except by a compara- 
tively small number of extreme men, until a few years, and 
we might almost say a few months, preceding the present 
revolt. They are not, therefore, strictly speaking, the doc- 
trines of any school of statesmen in this country, except Mr. 
Calhoun and his particular admirers and followers ; or they 
were not until the present secession began to assume shape 
and form, since which they have formed the life-blood of the 
schism. 

After these dogmas were firat put forth by their dis- 
tinguished author and his friends, and when they had nearly 
culminated in a formal revolt and secession of the State of 
Carolina, under the administratioji of President Jackson, they 
were brought to the test of an experimentum cruets before 
the Congress of the United States, and were so completel'^ 

a2 
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demolished and dissipated, by the powerful, searching, and 
unanswerable arguments of that profound jurist and statesman, 
and eloquent orator, Daniel Webster, and by hundreds of 
other able writers and speakers both in Congress and out of 
it, that it was not generally believed they would ever rise 
again from their long and undisturbed repose of a quarter of a 
century. 

But they are now again attempted to be maintained by those 
who are making such desperate efforts at the present crisis, and 
moving heaven and earth, as it were, to break up the American 
Republic. The mere fact that such doctrines were never dis- 
tinctly and definitely put forth by any of the early advocates 
of States rights, with so acute and discriminating a thinker and 
writer as Mr. Jefferson at their head, through all the antago- 
nism and acrimonious controversy between the champions of 
national prerogative and States rights, during a period of nearly 
half a century ; and that even the wakeful spirit and untiring 
energy, of Mr. Calhoun did not discover any such precise mode 
of escape from the possible despotism of the National Govern- 
ment until near middle life, would be evidence of the most 
satisfactory character to all minds, the least experienced in 
judicial investigations, that no such thing was intended by the 
framers rf the United States Constitution. But let us look a 
little more into the detail of this article. 

The fundamental and fatal fallacy of the article, as we have 
before intimated, seems to be that it proceeds upon the gratu- 
itous assumption that the present National Government of the 
American Republic is a league, or compact among the 
several States in their corporate capacity, which is a begging 
of the entire question at issue, viz., whether it be so or not. 
This is a question of fact, which can only be determined by 
the proper construction of the words of the instrument by 
which that National Government was created and is still 
upheld. And judging this constitution, by which we mean 
the organic or fundamental law, of the American Govern- 
ment by the same rules which we always apply to other 
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written laws, or documents, it will be impossible to doubt 
what was the intention of the framers of that instrument, at 
the time of its adoption, or what has been its practical con- 
struction ever since. And when this is determined upon 
satisfactory grounds, it must be conclusive of the question at 
issue with every fair-minded man and sincere inquirer after 
truth, and with others, nothing will be satisfactory but 
success, and mastery over opposition. 

. We begin then, as does the writer, with the old law. The 
former government rested upon the Declaration of Inde- 
pendence and the Articles of Confederation adopted in confor- 
mity thereto. The argument of the writer of the article in 
question acquires its chief plausibility by the formal analysis 
of those instruments, with a view to show that they were the 
Acts of the several States, and not of the whole people. But 
this is a proposition against which no practical and judicious 
defender of the American Constitution will ever contend for 
a moment. We know this writer selects some passages from 
the commentaries of Mr. Justice Story, which seem, 
literally interpreted, to favour the doctrine against which he 
. is contending. But Mr. Justice Story was not infallible ; and 
although one of the ablest lawyers that America has produced, 
he was not a practical statesman, nor a careful and thorough 
student of public and international law ; except in his own 
department of admiralty and prize law. In common with 
most other ambitious men he was, sometimes, apparently 
more solicitous of acquiring reputation in those departments 
outside his profession, than within its legitimate and proper 
range. He consequently committed some errors in his works 
not strictly of a professional character, where his opinions are 
not received, upon this side of the Atlantic, with the same confi- 
dence as in some few other of his works. His commentaries, 
therefore, upon the American Constitution, while embracing 
a wide range of historical research, are not always couched in 
that precise and accurate phraseology which he would have 
used, if he had been more familiar with all the possible 
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applications of his propositions. And haying been a some- 
what ardent States right advocate^ before his promotion to tilie 
bench^ and finding subsequently the necessity of looking 
more in the opposite direction from his position in the Fedend 
judiciary^ he became rather prominent and not a little 
ardent sometimes in defence of the extreme claims of the advo- 
cates of Federal prerogative. But the mere dictum of any 
man^ however high or respected — and there are few American 
names more justly esteemed than that of Mr. Justice Story — 
would induce the mass of American statesmen and publicists 
to claim that the Declaration of Independence was in its legal 
effect^ or in form^ an act of the American people as such. It 
purports upon its very face in more places than one^ to be the 
act of the several States. The terms *^ Independent States " 
In capitals appear no less than three times in the concluding 
paragraph, which is tiie only declarative and authoritative 
portion of the instrument. And of Mr. Justice Story's argu- 
ment to the contrary we can only say, aliquando honut darmitat 
JSomerui, 

And when it is considered that the Articles of Confederation 
were immediately thereafter provided for, and constantly under 
discussion for nearly two years, from time to time, until they 
were adopted and ratified by the several States as such ; and 
that in these very articles, it is expressly declared that " the 
said States hereby enter severally into a^rm league of fri^ad- 
ship with each other for their common defence, &C.,'' it must 
be very obvious to all that there was no belief, at that time, 
that any form of consolidated government had been formed by 
the people. It would indeed be a most forced and unnatural 
con6truction,-to argue that a consolidated government of the 
people was created by the Declaration of Independence, and 
that the very next step was to form a league of the several 
States. We are confident that Mr. Justice Story and the 
other persons quoted by the writer in support of this theory, 
could not understandingly have intended to claim any sudi 
doctrine. But, as we have before intimated, the chief plausi- 
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biQty of tba artiole in question arises from its unqnestioiiable 
refatation of tbis ^etended assumptioii on the port of some 
adyocates of onr nationality, which receives unquestionably 
some countenance from the loose expositions and arguments of 
Mr. Justice Story* The old law being then ^^ a league among 
the several States," and nothing more, we could not give the 
writer much credit for his laboured exposition of that theory, 
which, so iar as we know, is not now questioned by any one 
as to the Articles of Confederation. 

We proceed to inquire, then, secondly : — 

What ware the defects of this law or league ? These we shall 
best give in the langus^e of Mr. Hamilton, a writer — ^who is 
well known both here and in England — of great clearness and 
. pmnt, from die fifteenth and following numbers of the Fed" 
eraii^. This writer says : ** We may be said to have reached 
almost the last stage of national humiliation. Oar ambassadors 
abnoad are the mere pageants of mimic sovereignty/' In 
relying to the objectors against the adoption of the present 
eonstitution, he says : ^^ They seem to aim at tilings repugnant 
and irreconcileable ; at an augmentation of Federal authority 
without a diminution of State authority ; at soYBBEioirTT in 
THE Ukion and complete independenee of the member 9. They 
still, in fine, seem to cherish, with blind devotion, the pofitical 
monster of an imperium in imperto. Those defects cannot be 
remedied otherwise than by an alteration in the very elements 
and main pillars of the fabric.'^ • « . '^ The great and radical 
vice in the construction of the existing confederation is in the 
principle of legislatino for states or gotebnhekts, 
in their cobpobats or collective capaeities, and as oonfm* 
dbtinguished from die individuals of which they consist. If 
we stiU adhere to the design of a National Gotebnmekt 
we must resolve to incorporate into our plan those ingredi^its 
whidi may be considered as forming the characteristic differ-^ 
ence between a League and a Gotebnment.** . . . *' We 
mnst extend the authority of the Union to the persons of the 
ntizienB^ike only proper objects of 6ov«mment.^ • . ./^It 
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must carry its agency to the persons of the citizens. The 
majesty of the national authority must be manifested through 
the medium of the courts of justice." In speaking (in No. 17, 
Fed. 69) of the functions of Government still left with the 
several States by the present National Constitution as not 
calculated to inspire disloyalty to the National Government, 
he says : *^ The regulation of the mere domestic police of a 
State appears to me to hold out slender allurements to 
ambition." 

Then follows, in successive numbers by Mr. Madison, a 
careful review of all the most distinguished national leagues 
among independent States, ancient and modem, beginning 
with the Amphyctionic Council and Achaian League, and 
ending with a reference to the Germanic Diet, tl^e United 
Netherlands, and the Swiss Cantons, -showing conclusively, 
as the writer contends, that a mere league among the several 
States, as independent sovereignties, will never accomplish the 
desired result of an efficient National Government, such as was 
needed and was provided by the new constitution then under 
consideration. 

Then follow some chapters by Mr. Hamilton, showing in 
detail the defects of the existing confederation, such as the 
^^ want of " proper sanction to its laws, the " want of" power 
to tax individuals and property, and concluding ^* there is no 
method of steering clear of this inconvenience but by autho- 
rising the National Government to raise its own revenues in its 
own way." 

After all this, and much more which might be adduced, it 
seems impossible to argue with any degree of plausibility, 
that the framers of the present constitution were not fully 
aware that the old Articles of Confederation had proved hope- 
lessly defective in all the essential requisites of a National 
Government, and that their radical and incurable defect con- 
sisted in the fact that they constituted a mere league or com-' 
pact among the several States ; and that this conviction was 
fully shared by the people at large. Nor can there longer 
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remain^ it would seem^ any question that the present consti- 
tution was formed with the express purpose of remedying 
such evils and defects in the then existing frame of govern- 
ment, by organising a National Government which should steer 
clear of all such known defects. 

And when we find, at the time, the most authoritative and 
respected advocates of the new constitution openly avowing 
the necessity of abolishing the existing league among the States 
as independent sovereignties, and of creating a form of govern- 
ment which should operate directly upon the people, and 
which should absorb the leading functions of governmental 
administration, leaving only the regulation of the domestic 
police to the several States, and claiming that the new con- 
stitution then under discussion did all this ; what might we 
naturally expect to find in the instrument itself ? And what 
would be our surprise if, upon looking into it, we should find 
it, after all, merely a league among the States as independent 
sovereignties, precisely of the same character as the old confed- 
eration ? Should we not conclude there must be some mistake 
somewhere ? That we had not obtained the right paper ? Or 

. that we had been misinformed in some very essential particu- 
lars in iregard to the true history of the times ? And if, in 
addition to all this, we found that it was upon record that the 
opposers of the new constitution, at the time of its adoption, 
objected to it as amounting to a consolidated empire — which 
virtually extinguished the in^Jependence and separate sove- 
reignty of the States — which is an admitted and well-known 
fact What must be our surprise if, in looking into the written 
document, we found it to contain in explicit terms just what 
this writer now contends was its legal effect, viz., that it should 
be in the power of any one State at any time when it became 
dissatisfied with the operation of the National Government to 

. dissolve the same ? Should we not conclude these men were 
beside themselves, or playing at cross purposes, or that their 

. language had been confounded — as among the builders of the 
Tower of Babel ? And yet this is precisely what this writer 
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elaimf was done in the adopUon of the present national mb- 
stitotion. But to the testimony of facte. 

That instrument will speak for itself^ and we beliere it 
will be impossible for anj man to read the paper and not per- 
ceive that it was intended to create an independent national 
BOTereignty^ based upon the express assent and ratification of 
the people* 

It begins: *' We, the people of the United States, in order 
to form a more perfect union, establish justice, &c., do ordain 
and establish this constitution for the United [States of 
America." What could be more explicit ? It is a CoirsTi- 
TUTION, not a league^ and it is ordained bj the PBOPLE OF 
THE Ukitbd States, not by the eeverai States, 

We have then Article I., consisting of ten sections, and 
nearly fifty paragraphs, constituting a perfect legislatire 
department for the Government, consisting of tiiree orders 
or estates — Senate, House of Representatives, and President ; 
and extending to all subjects of a national character, tiz* 5 
^'The levying of taxes, duties, imposts, and excises," not 
upon the States, but upon the people and property of the 
whole empre ; '^ To regulate commerce witii foreign nations^ 
and among the several States, and with the Indian tribes ;" 
^^ To establish a uniform system of naturalisation," '^ and of 
bankruptcy throughout the United States ;" " To coin money^ 
regulate the value thereof and of foreign coin, and fix die 
standard of weights and measures;" "To provide for the 
punishment of counterfeiting the. securities and current ootzi 
of the United States;" " To establish post offices and poet 
roads ;" ^' To secure copyright to autiiors, and pataat rights 
to inventors ;" " To constitute tribunals inferior to the Sul« 
preme Court;" ^To define and punish felonies and piracies 
on the high seas ;" '^ To declare war, grant letters of marque 
and reprisal, and establish the law of captures by land and 
sea^" *^ To raise and support armies ;" " To provide and main- 
tain a navy ;" " To make rules for the Government, and 
regulation of the land and naval forces ;" ^ To provide fi>r 
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<irgaiii6kig3 urming, and disciplining the militia;" ^^ To make 
all laws which shall be necessary and proper to carrj into 
execotion die foregoing powers^ and all powers vested by 
this Constitution in the Government of the United States5 
or in any department or office thereof." 

Art. II. — Establishes a complete and perfect executive 
department^ the mode of its election^ and appointment of 
subordinate functionaries, with the powers and duties of the 
same. 

'Art. m. — Provides for the judicial department of the 
Government, consisting of the Supreme Court and inferior 
tribunals, defining their jurisdiction and duties with the 
i;enure of the office of the judges, and the mode of their 
Buppbrt, and securing the trial by jury, together with the 
definition of the crime of treason against the Gx^vemment 
of the United States. 

The other 'four articles of this most elaborate instrument 
are occupied with the detail of the general duties and func^ 
lions of a thorough and efficient National Government, among 
which it is provided that the National Government *' shall 
guaranty to every State in the Union a republican form of 
government, and shall protect each of them against invasion 
or domestic violence.*' 

It is also provided that the jurisdiction of the Supreme 
Court shall extend to all cases of law or equity arising 
tinder the constitution, or laws and treaties made in pursu- 
ance of the same, whether affecting citizens, or ambassadors, 
or the several States. The courts of the nation have ex- 
clusive jurisdiction of all these questions, and of all questions 
in any manner affecting the functions, powers, or duties, of 
the national administration, induding admiralty and mari- 
time jurisdiction, and many others, too numerous to be 
further specified, so that in fact very little remained to the 
State Courts, except controversies between party and party, 
and such criminal administratifm as was exclusively of a 
domestic character. And all the powers and funetions of 
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the National Government are declared exclusive; and all 
its decrees and laws paramount How then can such a con- 
stitution as this is found to be^ upon its very face be argued^ 
or construed, into a compact or league among the several 
States? A constitution is an organic law, the fundamental 
law of some new creation^ while a compact or league is but a 
treaty, or agreement, a mere contract or negociation, among 
persons, natural or artificial, already existing ; it is the cre- 
ation of a new State, while a league or compact is merely a 
negotiation among existing States. The adoption of this 
new constitution then, by conventions of the people through 
deputies chosen by them for this express purpose in all the 
States, was the founding, the creation, or building up of a 
new State or Sovereignty, which, from that day to this^ 
through cloud and through sunshine, through foreign wars 
and in domestic conflict, of a serious, and sometimes of a 
bitter and acrimonious character, as the writer of this article 
justly claims, has steadily progressed with its march ever 
onward, until its population has multiplied tenfold, and its 
extent of surface, wealth, commerce, and all that goes to 
create a powerful and mighty nation, has advanced thirty 
and even forty-fold. And still this writer coolly assures us, 
in contradiction to every word of the organic law of its 
creation, and every syllable of its previous history, that all 
this time this constitution has been but a league among 
independent sovereignties, which any one of them might 
dissolve, in any moment, by a simple vote ; the same species 
of government, precisely, which existed under the foriiier 
attempt at national existence, and which fell into a fatal 
collapse, a state of hopeless syncope, almost at the very 
moment of its birth. It must be very obvious to remark, 
we think, that if such were the fact, it certainly could not 
have been generally so understood, and our success must 
be attributable largely to our ignorance in regard to our 
true condition, upon the principle that where ignorance is 
bliss, 'tis folly to be wise 1 
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• But, in all soberness, what can any fair-minded and well- 
informed man mean by putting forth such strange crudities ? 
things which only show the extremes to which the necessities 
of the case must have driven the advocate, when he is* com- 
pelled to ignore the most palpable and obvious facts of his case, 
and to ask his readers to accept assumptions which have no 
existence but in the fancy or the imagination, and to rest satis- 
fied with conclusions which are at variance with all the facts 
of history, and all the results of experience. 

But if we have made ourselves understood, we have said 
enough, perhaps, upon the main point. We desire to say^a 
word in regard to some few of the errors and misapprehensions 
of this article, not specifically alluded to before. It is there 
assumed, that ^^ There has long existed in America a political 
party or section, who maintain the dogma of an American 
nationality." We have said enough, perhaps, in reply to this. 
The fact is patent upon every page of American history, that 
all parties, and all sections, with a single exception, have 
always maintained the doctrine of an " American Nationality." 
It is the *^ dogma" of nullification and secession, which has 
been maintained by a party or a section ; and which has finally, 
after a struggle of thirty years, succeeded in pushing itself up 
into sufficient importance to produce a schism and separation 
in our great " American Nationality." But from the first 
there was no such ** dogma " and no such " party." 

We cannot more successfully reply to this portion of the 
writer's groundless assumption, than by quoting the words of 
President Jackson, in his memorable message upon this doctrine 
of nullification and secession, when it was first attempted to be 
put in practice by the State of South Carolina, and which was 
80 signally defeated by the energy with which it was encoun- 
tered by the National Executive of that day. This memorable 
message was issued by a president, and prepared by a secre- 
tary, the Hon. Edward Livingston, of Louisiana, both of whom 
were Southern men, and both educated in the extreme school 
of States rights; brought up literally at the feet of Thomas 
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JefPeraon^ who was always and everywhere the extreme 
champion of the extreme view of States rights^ but who alwaya 
had both the sagacity and the fairness to keep himself within the 
limits of the reasonable construction of the constitution itselxr 
In that ever memorable message of President Jackson^ it is 
said : — 

'* I consider^ then, the power to annul a law of the United 
States assumed by one State, incompatible with the existence of 
the Union ; contradicted expressly hy the letter of the constitution; 
unauthorised by its spirit^ inconsistent with every principle upon 
which it was founded, and destructive of the great dbjeet far 
which it wasformedj* This, we think, ought to be accepted aa 
satisfactory evidence of the true state of the question. For if 
there is any man against whose testimony in regard to the true 
exposition of the American Constitution as to States rights and 
Southern rights, no possible cavil can be raised, it must be 
Andrew Jackson or Edward Livingston, and here we have the 
testimony of both combined. 

It is also stated, p. 321, that *'the grand political division of 
parties into Federalists and anti-Federalists ^ arose in 1776, and 
*'hai prevailed to the present day.^ The date may be a mia- 
print ; unless it is, it anti-dates the period of the existence of 
that division of parties in the Republic more than twenty years. 
And the terms, and the manner of their use, convey a false im- 
pression — viz., that the anti-Federalists advocate the views at 
the writer, which, as already shown, is not true in any fair and 
just sense. The school of Mr. Calhoun, of which the writer 
in question appears to be an ardent disciple, sprung into 
existence after the contest between the Federalists and their 
opponents had been completely buried under the quiet ad- 
ministration of the National Government for eight years, by 
Mr.. Munroe, whose name has long been associated with the 
American doctrines of non-intervention in American affairs by 
the European States, although the authorship of the doctrine 
is, perhaps, more justly attributable to his Secretary of State, 
Mr. John Quincy Adams, who had originally been a Federalist 
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himself. - Bat the President and the Cabinet generally, in- 
clnding Mr. Calhoun and Mr. Crawford, were Southern men, 
and ardently devoted to States rights, being all of the school 
of Mr, Jefferson; even Mr. Adams having abandoned the 
Federalists, and given in his adhesion to the opposite school as 
early as 1808, before the close of Mr. Jefferson^s administration, 
and gone abroad under the appointment of Mr. Madison, at the 
beginning of his administration. After the inauguration of 
Mr. Munroe, the personal friend and ardent admirer of Mr. 
Jefferson, the Federalists submitted at discretion, and^ as a 
party, have not been heard of since, except in history. But 
the government nevertheless has always been administered 
substantially upon the principles maintained by the Federalists, 
with the important qualification that all the reserved rights oi 
the States must be maintained inviolate. 

The writer of the article in question incidentally claims the 
authority of the Kentucky and Virginia resolutions of 1798, 
1799, and even that of Mr. Jefferson himself, in his official 
papers as President, and in his correspondence, after his 
retirement from public life, in favour of the right of secession. 
And the same has been claimed by other advocates of that 
doctrine. But Mr. Jefferson nowhere claims any such right 
as the result of the constitution, or of any reserved right in 
the States. The most which the resolutions referred to claim, 
is, ihat the States might interpose whenever their reserved 
rights under the constitution were denied them, without 
attempting to define the mode of such interposition. And 
when Mr. Jefferson speaks of the not improbable event of 
a future separation of the States into two or more govern- 
ments, he evidently refers to some amicable, possible, future 
arrangement of that kind. 

When this writer speaks of new States being admitted into 
the Union by means of secessions from the older States, he 
either labours under a misapprehension himself,*or else uses 
language in such a loose manner as to convey a false impres- 
sion. It is not true that any new States which originally 
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formed portions of the old thirteen States, have been receivea 
into the Union or National Government, since the adoption cf 
the present constitution, except by the express previous con- 
sent of those States, induced by no constraint or compulsion, 
even of circumstances, with one exception, not alluded to by 
the writer. In regard to the instances which he names, 
Vermont had claimed to \)e an independent State before the 
Declaration of Independence, and had adopted its constitution, 
and completed its organisation as early as the 4th of July, 
1777. The controversy with New York grew out of a dis- 
puted boundary between the original grantees of the colonies 
of New Hampshire and New York ; but this was completely 
adjusted, and New York released all claim to the territory 
and abandoned all pretension to jurisdiction over any portion of 
the present State of Vermont, before that State was received 
into the Union, for an agreed consideration which was paid 
her by Vermont. As to Tennessee having forcibly seceded 
from North Carolina, or Kentucky from Virginia, or Maine 
from Massachusetts, there is not the slightest ground for any 
such pretension. Those separations were made in every 
instance with the full concurrence of the old States. 

If the writer had desired an instance of compulsory secession 
and the admission of a portion of the territory of one of the 
old Thirteen into the Union, as a separate and independent 
State, he might have found something much more to his pur- 
pose than anything named by him, in the recent admission of 
West Virginia, as a separate and new State. That act of the 
National Congress, since the existence of the present contest, 
has very much the appearance of receiving a seceded State 
from one of the old States of the Union into communion with 
the Government, without the consent, and against the known 
^ill, of the pre-existing State organisation. If so, it is clearly 
against the express letter and the obvious spirit of the consti- 
tution, and liill be liable to present very serious obstacles in 
tte way of any future adjustment of the existing difficulties 
involved in the American controversy between the inhabitants 
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of the seceding States^ and the National Grovernment. But 
we are not in the counsels of the National Cabinet, and of 
course could not fully and fairly present their views. If the 
writer had quoted this instance, instead of those he did, we 
should have found ourselves in an embarrassing dilemma in 
attempting to meet the case. But we suppose it fair to say, 
that in times of war all parties feel compelled to adopt some 
expedients not precisely defensible under the strict letter of 
their commissions. . Inter arma silent leges. And it is well 
known that the American Government has ventured upon 
some theories of their own functions and powers, and those of 
the seceded States, which to their older and more prudent 
friends and supporters have appeared very questionable, to 
say the least. But the administration of public affairs, in both 
sections of the American Republic, is now in the hands of 
young America, and the steam is up, and the danger is of 
some fatal and irreparable collision, in such a mad and dare- 
devil spirit, that no space for restoration will remain. We 
are not among the number of those who believe that the blame 
is exclusively upon one side, either in regard to the beginning, 
or the conduct of the present controversy. It would not sur- 
prise us to find the Republic ultimately broken into more 
than two irreconcileable sections. We have feared that it 
might be so from the first ; and the fact that the American 
Republic has been able to maintain its credit thus far, under 
the most unprecedented accumulations of public debt, and 
that its military and naval armaments have met- with un- 
exampled success, against a most unheard-of resistance ; and 
that this has been done under the most unaccountable vacil- 
lation in the executive administration, both as to commanders 
and plans for military operation, has not been sufficient to 
remove entirely our painful fears and misgivings as to the 
final result in regard to the American question. 

We hope for the best, but we sometimes fear the worst. 
The fact that so many in the acknowleged confidence of the 
administration put forth such strange theories in regard to the 
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mode of treatment of the seceded States, it not calculated to 
establish the confidence of any not stabbornlj bent upon 
seeing nothing but success. 

The hypothesis that the fifteen Seceded States have, by 
the Act of Secession, forfeited all State rights, s^ans to be 
based upon no just appreciation of the issues properly involved 
in the controversy. It is really treating the matter from the 
same precise stand-point, which the Confederate States assume, 
vie., that the States are the parties to the oontroversjr. 
If that be conceded, it will be difficult to escape from 
most of the conclusions of the writer in question. For 
as is well argued by him, if the States are the only parties to 
the compact, they cannot be dealt with as rebels, or traitors, 
since they are incapable of committing either rebellion or 
treason. And although this writer concedes that such a 
compact may render the citizens of the several States liable to 
punishment for treason, it seems to us, that in that respect, he 
concedes more than the assumption upon which his argument 
proceeds will require of him. 

For if the States are the only parties to the compact, and 
they are acting therein as absolute independent sovereigns in 
all respects, and to all intents, it is difficult to perceive how 
they could by such a compact bind their citizens to such an 
allegiance to the confederacy, as would render them capable 
of committing the crime of treason. For the allegiance of 
the citizens must always be to the paramount sovereignty, 
and if that resides in the States exclusively, according 
to the construction of this writer, it is not easy to comprehend 
how any such allegiance of the citizens is transferred to 
the confederacy by the compact as to enable them to 
commit the crime of treason against the nation. For treason 
consists only in a breach of the obligations of allegiance, and 
where no such duty exists, its breach would be impossible. 
Hence the fact that the United States constitution specially 
provides for the punishment of treason, has always been 
regarded in America, as a most conclusive argument that it 
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WM the purpose of the instrument to create a national 
soyereignty to which allegiance waa due. 

When, therefore, we speak of the Seceded States or the 
Bebel States, we do not precisely express the full import of 
the facts. And when [the friends of the administration speak 
of the forfeiture of State rights, they use language more 
appropriate to the theory of those in arms against the 
goyernment than to the proyisions of the constitution. And 
we haye neyer been able to comprehend the theory which 
treats the Southern States as haying forfeited any of their 
State rights. If the rebellion is put down, and the people of 
those States return to their allegiance, we cannot comprehend 
why or how any of the laws or constitutbns of the States wiU 
haye ceased to be of bindihg force. The claim that they haye 
eeaaed to be of binding obligation seems to us to rest wholly 
in misconception of the true relations of the States in their 
corporate capacity to the national soyereignty. And the 
claim of any such forfeiture of the State laws and con- 
stitution seemJB to us as truly a usurpation as the rebellion 
itself, so far as the theory of the thing is concerned. And 
* such a theory must necessarily interpose a yery serious 
barrier against the future restitution of the empire in its 
original character. 

For if the States haye forfeited all their rights, and may b^e 
held as conquered proyinces of the empire, and all their laws 
and eyen property rights disregarded without reference to the 
guarantees contained in the national constitution, we do not 
perceiye why this will not practically result in the establish*- 
ment of a military despotism, wholly irresponsible to all law 
oyer the entire territory of these States now in rebellion. 
And after this fait accompli he must be a sanguine and hope- 
ful man, who expects the prevalence of the same free princi- 
ples in any portion of the empire, which have thus far 
obtained to a certain extent, at least, in the remaining portions 
of the Republic which have never swerved from their allegi- 
ance. But the experience of the last two years has afforded 

H 2 
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many painful instances of that disregard of personal rights 
even in the loyal States, which would not lead any one to feel 
much surprise at finding the American Republic speedily 
converted into one of the most iron-handed military despotisms 
which the world has ever known. But we hope and we 
expect better things. The present National Executive is, no 
doubt, an honest and sincere man, and one who earnestly 
studies, within his own sphere of vision and comprehension, 
the best interests of the country; and he has thus far been 
more successful in dealing with one of the most gigantic 
conspiracies against his legitimate and government authority, 
which could be well conceived, than could have been antici- 
pated. The arms of the natron are now everywhere success- 
ful, and the credit of the Bepublic is almost perfect with all 
its legal supporters. Under such success there is perhaps 
more danger of despotism ^than of anarchy. We have only 
alluded to these threatened dangers to disabuse the readers of 
this article of any apprehension that we came here as the hired 
advocate of the government. That would be the last post we 
should expect to attain. Our whole life, till within a very 
recent period, has been devoted to the administration and 
defence of State laws, and we have never held any place 
of trust or responsibility under the National Administratioa 
But the truth must be maintained, and we could not forbear 
this brief exposition of the numerous fallacies of the article 
in question. We doubt not that your sense of justice will 
induce you to desire the publication of this brief exposition 
of the subject, as held by the great majority of the American 
people, however imperfect it may be. 

Isaac F. Bedfield. 
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aet. VI.— gifts in equity. 

nPHE Rule^ that Equity will^give no assistance to a volunteer 
in the case of an incomplete or imperfect gift^ has been 
long established^ and admits of no question ; but the applica- 
tion of the rule to particular cases^ especially where a ** chose 
in action " or equitable interest is the subject matter^ is often 
attended with difficulty. So great is the difficulty, indeed, 
that the leaning of the Courts seems to have had more than 
one change. The current of decided cases would appear at 
one time to . have been running strongly against such gifts ; 
then to have been " stemmed " by the case of Kekewich v. 
Manning (at least so it was said per Vice-Chancellor Wood in 
Donaldson v. Donaldson) ; and then, with an altered course, 
bearing down objections to the validity, and even sweeping 
away most of the distinctions previously made in relation to 
the manner and requisites of a gift, if not practically over- 
throwing the very rule itself. And finally, the authorities 
show a tendency to respect the old distinctions, and to re-assert 
the Rule in its integrity. 

In all these cases, however, the Courts profess to maintain 
the Rule, and to stand by the principle, upon which it is 
based, viz., that Equity will not enfobce a voluntart 
CONTBACT ; however much such principle may be really more 
or less soundly applied in the conflicting decisions on the 
varying circumstances of particular voluntary assignments or 
settlements. 

Thus in the case of Colman v. Sarrell (1 Ves. Ju. 49), there 
was a gift of stock by deed, and, in reply to the argument that 
there would be an action at law on the covenant. Lord 
Thurlow said, ** If you can bring action you may . . . where 
a deed is not sufficient in truth to pass the estate out of the 
hands of the conveyer, but you must come into Equity, the 
Court has never yet executed a voluntary agreement. To do 
so would be to make him, who does not sufficiently convey, 
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and his executors, trustees for the person to whom he has so 
defectively conveyed ; and there is no case where a Court of 
Equity has ever done that." And in reply to the argument 
" Here is a deed under seal conveying to trustees. It is an equit- 
able gift instead of a legal one," his Lordship replied^ " If you 
have it at law, there is all end ; if not, the question is, Whether 
you can have a voluntary agreement executed in Equity ? " 
And again, in the subsequent case of Puhertoft v. Puherioft, 
(18 Ves. 84), Lord Eldon said (referring to the last case), 
"The distinction is settled that in the case of A contract 
merely voluntary (I do not speak of valuable or meritorious 
consideration), this Court will do nothing j but if it does not 
rest in a voluntary agreement, but an actual trtist is created, 
the Court does take jurisdiction." 

It is needless to refer to the various decisions in which this 
principle has since been stated as the basis of the Eule above 
mentioned : that Would indeed be to quote almost every dub- 
sequent case relating to gifts. It will be sufficient to quote 
the words of Lord Justice Knight Bruce in his elaborate judg- 
ment in Kekewidh v. Manning (1 De G. M. & Gh., 176, 1851), 
which is always now admitted as a conclusive authority on the 
subject of voluntary assignments. " The present case has falsed, 
necessarily or unnecessarily, a question which on several 
occasions, under different aspects, and in various circum- 
stances, has been brought before this Court, especially sinde 
the time of Lord Hardwicke — the question, namely; whether 
an act of bounty — whether a gift, or a promised or intended 
gift, was in truth a perfect gift, a completed gift, testing 
neithei* in promise merely, nor mei'ely in unfulfilled intention; 
or was incomplete, was imperfect, and rested mei*ely in pro- 
mise, or unfulfilled intention. Generally, this question, when 
arising here, is very material. For as, upon one hand, it is 
on legal and equitable principles we apprehend clear that a 
person sui juris, acting freely, fairly, and with sufficient 
knowledge, ought to have, and has it in his power to liiake, in 
a binding and effectual manner, a voluntary gift of My part 
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of his property^ whether capable or inoapable of manual 
delivery^ whether in possession or reversionary^ and howso- 
ever circumstanced ; so^ on the other^ it is as clear^ generally 
if not universally^ that « a gratuitously expressed intention, a 
promise merely voluntary, or to use a familiar phrase nudum 
pactum does not (the matter resting there) bind legally or 
equitably. I have been speaking of transactions without any 
sealed writing. But though it is true that in cases where 
such an intention, such a promise, is expressed* in a deed, it 
may bind generally at law by reason of the light in which the 
particular kind of instrument called a deed, is regarded at 
law ; yet in Equity^ where at least the covenantor is living, or 
where specific performance of such a covenant is sought, it 
stands scarcely, or not at all, on a better footing than if it 
were contained in an instrument unsealed." And his Lord- 
ship referred to the dicta quoted above. 

And in the late case of Pearson v. Amicable Society (27 
Beav. 229, 1859), the effort was, to show that under the cir- 
cumstances, the Court was not asked to enforce a voluntary 
contract (though made by deed), but that the gift was so com- 
plete as to render that unnecessary, and the Master of the* 
Bolls said, " The question is. Whether this is a complete in- 
strument, or whether it requires the aid of a Court of Equity 
for its enforcement ? The Court will not assist a volunteer, 
but it does not say, on the other hand, that it will assist an 
assignor in defeating his voluntary deed." As this case 
is, in some respects, opposed to the older authorities, it is 
the more satisfactory to find that it professes to stand by 
the old foundations of the Bule. It is, however, an instance 
of the dilBculty alluded to by the Lord Justice Knight 
Bruce in the continuation of the passage we have quoted 
above. The learned judge there proceeds, " The rules and 
the distinction or distinctions between them [alluding appa- 
rently to gifts made in an effectual manner, and those resting 
only in contract], are> in theory, plain and simple enough, but 
are sometimes found to be of difficult application practically ; 
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nor^ considering the position and circamstances^ in many cases^ 
of property, the administration of which, or the decision of the 
title to which belongs to this jurisdiction," ought one to be , 
surprised if he should find here occasionally a case so near the 
boundary line separating the two main classes, as to render 
it no light or easy task to say to which side of it the case 
belongs." 

Our main purpose is to inquire into the requisites for a 
complete gift of chases in action and equitable interests; and 
we trust by the help of the principle above stated, to try if it 
be not possible to render more certain the application of the 
Rule that Equity will not give any assistance in the case of 
an incomplete gift. We may be permitted to do this, seeing 
that it is, as was stated in Edwards v. Jones (1 M. & Cr. 238), 
in every case a question of fact whether the gift is complete or 
not. The application of the Rule to gifts of the legal interest 
in realty and chattels in possession presents few difficulties : 
but a view of the law upon such gifts may be taken by way 
of comparison, and for the clearer elucidation of principle. 

It needs no argument to show that, if any property of which 
the legal interest is in the assignor, is not by virtue of any 
assignment vested in an assignee at law, such assignee has 
only a means of asserting his title by the aid of a Court of 
Equity to enforce the contract. There, if there has been any 
consideration, he can have a specific performance of the con- 
tract and force the assignor to give him the legal title : but if 
the matter is one wholly voluntary on the part of the assignor, 
he cannot have such aid. In order, then, to obtain the aid of 
a Court of Equity in relation to a gift, it becomes important 
to inquire whether the transfer has been complete at law ; and 
if it has, then any consequential relief may be had in Equity, 
not by way of enforcing a voluntary contract, but of restrain- 
ing any wrongful interference with the right of property 
already vested in the assignee, or of enforcing the concurrence 
in any act of those who by circumstances have become, as it 
were, trustees in any way for the donor— or in other words^ 
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not by forcing the assignor, or those claiming under him, to 
perform his agreement by transferring the legal interest, but 
by securing the equitable incidents to the right and possession 
which the donee has in law. When, therefore, it is said that 
Equity will give no aid where the gift is incomplete, the 
reference is to completeness at law. The doctrine has been 
expressly stated in that manner in several cases. Thus in the 
passage already quoted from the early case of Colman v. 
Sarrelly " If you have it at lawy there is an end; if not, the 
question is. Whether you can have a voluntary agreement 
executed in Equity ? " So again, in fFard v. Lord Audland, 
(8 Beav. 201, 1845), Lord Langdale says, " If the property 
was legally vested in the plaintiff, he might have recovered it 
at law and applied it on the trusts ; if the property was not 
legally and effectually vested in the plaintiff, then as the deed 
was voluntary, this Court could afford no assistance to the 
plaintiff in recovering it ; and under these circumstances, the 
only question between the parties is. What is the legal effect of 
the assignment?" And so in Bentley v. Mackay (15 Beav. 
12, 1851) it was said, ** In all cases where the legal owner in- 
tends voluntarily to part with the property in favour of other 
persons, the Court reqliires everything to be done which is 
requisite to make the legal transfer complete ; for if anything 
remains to be done, this Court will not be made the instrument 
for effecting it." And again, in the case of Pearson v. Amicable 
Society (27 Beav. 229, 1859), the Master of the Rolls says, 
** The meaning of the word incomplete is that there is some- 
thing more to be done in order to render the right of the 
assignee to enforce payment as perfect as the rules of law 
require it to be." 

The question then, of the completeness of the gift, depends 
upon the completeness of the transfer at law independently of 
the question of consideration. Thus the Master of the Bolls in 
the last case says, " The question is, Whether this is a complete 
instrument or whether it requires the aid of a Court of Equity 
for its enforcement." *^ The question whether anything remains 



106 Qifti in EqUUjf. 

to be done to complete the asaignment of a policy 5 is exactly the 
same, whether it arises upon a voluntary instrument or upon one 
for valuable oonnderation." But the learned judge adds^ what 
we think requires qualification — viz./* Whether it be the one or 
the other^ the question must be^ What is there that the assignee 
can require the assignor to do to make the instrument more 
complete ?'^ It would^ we think it will appear, have been more 
correct to say, *' What more could have been done by the 
assignor, or with his consent, to complete the transfer?'* 

The above observations, it will be seen, refer only to gifts 
of the legal interest* We shall turn to gifts of equitable 
interests afterwards. 

Meantime let us ascertain what is requisite at laW to con- 
stitute a complete transfer of a chose in action ; and for the 
better understanding of that question it will be convenient, 
first of all, to take a view of the law as to complete transfers 
of real property and choses in possession* 

The fundamental principle of the common law (as of the 
Roman law and many other systems) is that property passes 
only by delivery. It originally applied to real property and to 
chattels'pei*8onal in possession. 

In the case of realty a livery in law however was permitted 
— that is a formal act of- livery off the premises was performed, 
but the transfer was not complete till the possession had been 
taken thereunder, by an actual entry. For two things are 
requisite to a complete livery or transfer — viz., the parting 
with the thing by the transferor and the taking it by the 
transferee ; or as Lord Coke says, speaking of this subject, 
'' It is one thing to invest and another thing to devest," the 
seisin (Co. Lit. 253 a). This livery in law was in this wise : 
'f When the feoffor saith to the feoffee, being in view of the 
house or land — * I give you yonder land to you and your heirs, 
and go entei* into the same and take possession thereof accord- 
ingly,' and the feoffee doth accordingly in the life of the feoffor 
enter, this is a good feoffment for signatio pro traditione 
hdbetur.^ Here is merely a right or permission to take^ and net 
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a complete tiffttiftfef ; and such mef e right or permission to take 
possession cotiveyed no property, " albeit by the Kvery no estate 
passed to him neither in deed nor in law." 

Now filnch right or permission was (like all licenses) termi- 
nable by the death of the grantor or grantee before execution, 
and the lirery became void (Co. Lit. 48-6) : just as in the 
case of a disseisin, the claimant would lose his right of entry 
by the same means, and probably for the same reason — because 
the terre-tenant being notoriously seized, his seisin would not 
be allowed to be disturbed, unless by proper legal proof of 
right, or when, both the parties to the livery being alive, there 
could be no surprise on the terre-tenant. 

Indeed, Lord Coke puts the case as if the feoffee were in the 
same position as a disseisee in this matter, when he says, that 
an entry in law, or continual claim made within the year and 
a day, " Shall serve as well to vest a new estate and right in 
the feoffee, as in the common case to revest an ancient estate 
and right in the disseisee, &c., as shall be said hereafter more 
at large in the Chapter of Continual Claime" (Co. Lit. 48-6). 
And it would seem, therefore, also, that the grantee would 
anciently have lost his right of entry by any subsequent feoff-* 
ment with actual notorious livery made by the grantor, as 
would a disseisee, unless the right of actual entry had been 
kept alive by a continual claim (Co. Lit. 330-6. n* 1). 

"We need not inquire whether the grantor could have revoked 
his permission to enter before execution, if the grant was 
voluntary : it is suflScient to show that such permissive delivery 
conferred in itself no property, but that the feoffor still had in 
the view of the law, as well as in fact, the possession which 
Would pass to his heir, and which gave him the control over 
the property, whilst the •feoffee having lost his right of entry 
was driven to his action of right, if he had any under the cir^ 
cumstances. He could not say, " I legally have this property 
and you keep it from me," but " I have a right to this property 
which you refuse to perfect by giving me possession." 

We have entered upon the above inquiry for the purpose of 
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manifesting the importance which the law originally attached 
to actual delivexy and taking possession, > in respect to that 
species of property which it then mainly, if not solely, re- 
garded. We see, that without it, the transfer was not com- 
plete ; that the acts or death of the grantor might deprive the 
grantee of everything but his right on the contract. Feoflinents 
have long been out of general use, and other forms of convey- 
ance have been by legal devices, or by statute, adopted in 
their place, for transferring (in the eye of the law) the pro- 
perty and possession : and it is settled that a gift without such 
conveyance, would be incomplete and invalid, as there woujd 
be nothing but a voluntary contract, which would give 
damages only at law, if under seal, and could not be enforced in 
Equity. 

The same principle operates in the case of an assignment 
of a chose in possession. It is said that a bargain and sale of 
such a thing effects an assignment. But that it only does, 
so as to give the assignee the property and the right to the 
possession. If he permits the assignor to remain in the pos- 
session of the thing and of the indicia of property, a sale of 
such thing by the assignor would bind the assignee. But the 
right to the possession could be enforced by action of trover, 
against the assignor, so long as he held it ^2 Wm. Sand. 47. rf). 
The property in the thing would carry with it in such case 
the incident right to the possession as against the assignor, 
and the consideration would create the property ; and if the 
assignor were in personal possession, make him an agent pr 
warehouseman for the assignee ; or if he were in possession by 
a bailee, prevent a delivery to^ anyone else, and entitle the 
assignee to require the necessary acts from the assignor and 
bailee to vest him with the possessipn {Dixon v. Yates, 5 B. 
& Ad. 313). The consideration would support any action for 
the possession. To perfect, therefore, such an assignment, 
there must be an actual delivery ; and not merely (what the 
bargain gives) a livery in law, or a mere permissive livery, 
which only vests a right to the possession. 
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And conversely, the test of an actual livery of possession 
seems to be, whether or not the assignor has parted with the 
control of the possession and given it to the assignee. With- 
out quoting other authorities this seems to have been assumed 
in the late case of Gougli v. Everard (11 W. R. 702), where 
the delivery was considered to have been effected on that 
ground, in the several cases, of a sale of furniture of which 
the assignee had already received possession, of timber in a 
private wharf of which the key was delivered to the assignee, 
and of timber in a public wharf when the wharfinger had 
received notice of the assignment. In the last instance the 
wharfinger seems to have been bound to hold for the assignee 
on receiving such notice. If the bailee had been an ordinary 
bailee, his consent would have been requisite to make the 
delivery (See Williams v. Everett^ 14 East. 595). Instances 
where the indicia of property ought to be transferred to 
change the possession and the control, are those of property 
in docks where the owner is furnished with a dock-warrant as 
his title deed, or of goods in the hands of a warehouseman in 
Liverpool, where a delivery order, signed by the owner, is 
requisite to warrant a delivery {Dixon y. Yates, 5 B. & Ad. 
313) : they are like the case of the wharfinger above, with 
the exception that the bailees are only bound to hold or 
deliver for, or to, such persons as the possessor may appoint 
by delivery of the warrant, or on the delivery order. 

Suppose, however, that the consideration is to be given at 
the time of the contract or at some future time, and it is not 
given accordingly; then there is no change of property, unless 
the possession has been given, or unless the right to the pos- 
session and the means of obtaining it have b^en given and the 
actual possession obtained thereunder before the failure of the 
consideration : and the reason is, because there is no consider- 
ation to raise the property on the contract. In this case the 
assignors may refuse to deliver, or to permit the assignee to 
acquire, possession, and may direct any bailee not to deliver 
to the assignee, and they cannot be interfered with but by 
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aetion oii a voluntary contract. But if i]i6 pofMssimi has 
been deliyered^ the alignment is eompletd^ and will vest the 
property in the assignee (Dixon y. Vates, 5 Br & Ad. 313). 

It is upon the like ground of nudum pactum that a parol 
gift of choses in possession is void at lav without delivery 
{^Irons V. Smalpiece, 2 B. & Al. 551 ; Smith v* Smith, i Sir, d^H). 
The gift must fail, that is^ if any action on it has to be takep 
against the donor himself. . Thus if the donor reipains in per- 
sonal possession^ or has acquired it since the gift, the remedy 
of the donee is by action on his right to the poss^9sion against 
the donor, and to maintain that he must put in a simple 
contract without consideration^ which will support no action 
at law auy more than in Equity. If the donor is not in per- 
sonal possession, and refuses to ord^r it to be given to the 
donee, or in the exercise of his control over the posfesslop, 
has given it to another, or has directed th^ bailee not to give 
it to the donee, the action must be against the dono?, m w#U 
as against his servant, the bailee, or the second alienee,— and 
again on a voluntary contract. Where the bailee ifl a public 
wharfinger, th^ claim of the donee would be fiotioe to such 
bailee and make him the agent of the donee i unless the donor 
had first countermanded his gift. But if the donof had so 
countermanded his gift, the countermand would foe valid at 
law, and the licence, or right to give notice, being coupled with 
no property or interest, would be gone, and could not be 
exercised ; and so the donee must proceed against the donor 
himself on the contract. And where a notice or direction 
from the possessor is requisite (as in the cas§ of property in 
docks) to make the bailees deliver to the assignee, again the 
donee must proceed against the donor on bis voluntary con- 
tract. In fact, unless there is a personal livery of the thing 
to the donee, or what is equivalent to such livery, viz., some 
acts constituting a relationship or privity, of principal and 
agent, between the donee and the actual possessor, in respect 
of the thing, independently of the donor, the gift cannot be 
nforced, except by some process against the ^Quor on die 
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voluntary contract^ and will therefore fail. In other words, 
as the law is laid down, there must be a delivery to perfect a 
parol gift. 

Had the gift been by deed, which imports a valuable con- 
sideration, it would have stood on the same footing as a 
bargain and .sale {Carr v. Burdiss^ 1 Cr. M. & E. 782, Y88). 
The donor could not have disputed the consideration, and 
the property and right to possession which passed thei^eby ; 
and therefore an action would have lain, for the recovery of 
the possession and to enforce all needful acts relative thereto, 
80 long as the thing was under the donor's control, and 
afterwards, on the implied covenant to do nothing contrary to 
his deed. 

The valuable contract (or, which is the same thing, the 
deed) passes an interest at law, by virtue of the consideration, 
-which eaiinot be revoked ; and therefore the incident right to 
possession, or license to take possession, cannot be revoked or 
denied, though it may be made of none effect by alienation. 

The simple contract, without consideration originally, or 
with one which fails, passes no such irrevocable interest, and 
therefore, unless possession has been had, the incident right 
or license can be revoked or denied— .the donor can refuse to 
deliver, or to stand by and permit possession to be taken. 

And thus the assignmeiit for value, or by deed, of a chose in 
possession is complete to pass the property without delivery ; 
but the parol gift is incomplete to pass even the property with- 
out delivery. 

^^ Choses in action *' are in much the same position with 
regard to assignments, as are choses in possession in the hands 
of a bailee, save that they are not properly assignable In law 
at all, though courts of law, in some cases^ recognise an equit- 
able assignment. This saving, we shall see, makes an important 
difference in the operation of deeds of gift of such things. 

Let us first look to the requisites for a complete assignment 
for value of the legal interest in a chose in action, for, accord-» 
ing to the dictum of the Master of the Kolls, quoted above. 
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there must be the same things to complete a gift and to com- 
plete such an assignment. 

Take the case of a simple contract debt due by no instru- 
ment. Suppose merely an assignment without more. This 
would not be recognised at law ; however there mighty some- 
times^ be an action on contract against the assignor (see ^uZ/cin 
V. Atkinsy post). It would not be recognised, that is to say, 
as an assignment of the debt, so as to enable the assignee to 
recover it, and to establish a privity between the debtor and 
him, in the place of that between the debtor and the assignor. 
Now add a power of. attorney. The law then recognises the 
equitable interest passing under the assignment, and allows it 
to render irrevocable the power of attorney ( Winch v. Keeley, 1 
T. R. 619). But still there is only a license to the assignee to 
put himself in a sort of privity with the debtor ; and, till that 
license is exercised, the original privity (answering to the pos- 
session) remains at law between the assignor and debtor, and 
the former may receive the debt, release or discharge the 
debtor, or, by a fresh assignment, enable another assignee to 
ente» into privity with the debtor. The control is not gone — 
there is nothing equivalent to delivery. If, however, the 
assignee gives notice of the assignment with power of attorney, 
the debtor is bound to hold for and pay to such assignee, as 
the law considers him equitably entitled to, and legally capable 
of suing, demanding, and giving valid receipts for, the debt, so 
as to satisfy the. debtor. The notice (as in the case of a public 
wharfinger) establishes the indirect -privity and relationship 
between the parties independently of the assignor ; and the 
notice may be considered as an order given by the assignor 
himself, the assignee being empowered to act in his name.* 

There is something tantamount to a delivery and a com- 
plete legal assignment (Z)earfe V. HallyZ Rus. I, 48; Burn 

- * As to this effect of a notice, where an assignment with power of attorney 
is given, see WaUon v. King^ 1 Stark, 121 ; Walsky. Whitconib, 2 Esp. 665 ; 
Gaussen v. Morton, 10 B. & C. 731 ; Legh v. Legh, 1 Bos. & Pal. 447 ; 
Bromley v. Holland, 7 Ves. Ju. 28, Chit, on Contr. 678 ; Craib v. 2»^A, 7 
T.R.,670. 
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T. CarvalhOi 4 M. & Cr. 702-3), rendering unnecessarj anj 
recourse at law or in equity to the assignor, except in one 
case, viz., that of the assignor commencing an action against 
the debtor — the power to do which he still retains, because, at 
the best, the legal device for overcoming the legal doctrine of 
the non*-assignabilit7 of a chose in action, is imperfect, seeing 
that the action must always be brought in the original cre^ 
ditor's name {Legh v. X,egh, 1 Bos. & Pal. 447). As, how^ 
ever, the law regards the debtor as bound towards the assignee, 
and the latter as in possession, the suit to restrain such action 
may be considered as instituted to restrain a tort to the 
assignee's legal right of property, rather than as a proceeding 
to enforce a contract. 

Now, take the case of a debt due by some instrument in 
writing. Such writing will constitute one of the indicia of 
the chose. Unless it is given up to the assignee, even though 
all the things just mentioned are done, there can be no quasi- 
privity between the debtor and assignee. The debtor will not 
be bound to hold for or pay to a person who cannot produce 
the instrument ; and the creditor, by means of such instrument, 
may sue for the debt himself, or put a second assignee in a 
better position to demand the debt. And, though the assign** 
ment, being for value, might carry the right to the possession 
of the instrument (as a chattel, if included in the assignment), it 
would not give (we have seen) legal or actual possession, and, 
perhaps, until the latter were acquired, the assignee being in 
no position to produce the instrument, the debtor would not be 
bound to hold for or pay to him. But this may admit of 
doubt. 

The whole position is summed up in Jonea v. Gibbons 
(9 Ves. 410) in these words: *^ The consequence is, that if they 
[debts and chattels] remain in the possession, order, and dis- 
position of the bankrupt at the time of the bankruptcy, they 
will pass by the assignment to the assignees. Therefore, in 
order completely to divest the bankrupt of such debts, he must 
have done everything that is equivalent to a delivery of chat- 

TOL. XVI. — NO. XXXI. I 
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tela personal ; that is, of moveable goods ; and the judges^ at 
least one. Sir Thomas Parker, says, that which is equivalent to 
delivery of moveables is, in the case of a debt, an assignment 
and delivery of the security^ if any, and notice to the debtor 
of the assignment. It might perhaps have been a question, 
whether, after assignment and delivery of the security to the 
assignee, the bankrupt could be said to have the order and 
disposition, merely because there was no notice to the debtor 
of the assignment. Probably that requisite was added, as 
otherwise the debtor might safely pay the money to the 
person who had, without his knowledge, ceased to be his 
creditor. The debtor would be bond fide in making the pay- 
ment; and it would be impossible to make him pay again. 
Sir Thomas Parker lays it down certainly, that there must be 
notice." In that case, however, a mortgage was held to be 
completely transferred without notice, because the land passed, 
and the debtor would not pay off the mortgage without having 
back the land. 

If we suppose now, the assignment to be unaccompanied by 
any one of the things requisite to constitute adelivery and taking 
possession ; or that the rest of such things have been rendered 
unavailing by some such act as above mentioned, on the part 
of the assignor or of a second assignee whom he has placed in 
a position to do it, before the delivery has been perfected by 
notice to the debtor, what remedy has the first assignee at law? 
At law, no possession has passed, nor any property carrying 
with it the right to possession. There can, therefore, be nothing 
like an action of trover to enforce the giving those things 
which amount to a delivery. There can be no action against 
the debtor, with whom the assignee never had, and cannot 
now acquire, any sort of privity, and who was justified in 
Acting injuriously to the first assignee in any transaction with 
the assignor or second assignee. The first assignee's only 
remedy would be for breach of the contract at law. The 
matter rests entirely in contract at law, until delivery, 
and vests no property or right to possession, but is in- 
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complete ; whilst the assignment for value of a chose in 
possession vests the property and right to possession. 
If, therefore, a parol voluntary assignment of the latter is 
void and incomplete at law without delivery, because it vests 
no property or right to possession, but rests wholly in con*- 
tract, a fortiori^ must the voluntary assignment without 
delivery of a chose in action be incomplete and invalid at 
law. 

If now the donee of a chose in action who has not had 
delivery comes into Equity to enforce his gift, it must be 
to declare his right to the property and - to enforce delivery 
or the licence to take possession, against the donor or those 
claiming under him. (Against the debtor he can proceed 
when he has possession at law.) In other words, the donee 
must ask the Court to enforce a voluntary contract merely, 
and not to assist him in asserting a legal right. 

Nor will the donee be in any better position as to his 
right to the "chose in action," even though the gift be 
by deed. For the deed, importing as it does a considera- 
tion at law, is effectual on that ground, only to support an 
action on the contract, and not, as we have seen, to vest the 
property and right to possession ; and in Equity, the deed 
not importing a consideration, would not support a suit to 
enforce the contract, nor place the donee in the position of 
one asserting a legal property. But to this we shall presently 
refer again. 

We submit, then, that the authorities above quoted, to the 
effect that Equity will give no assistance to a volunteer unless 
the assignment is complete at law, are, as a question of fact 
and upon principle, rightly interpreted in another case, where 
it is said there must be something *^ equivalent to a transfer 
of the legal interest" {Collinson v. Pattrick, 2 Keen, 134), 
''that which in Equity is equivalent to possession at law" 
{Meux V. Ballf 1 Ha,, 73); and that the term '* possession " 
must be taken to include the several things we have enume- 
rated. The same thing is called an actual assignment and 

I 2 
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transfer i and considered requisite in the late cases of Kekewi^h 
V. Manning (1 De G. M, & G. 176, per L. J.), Wilkinson v. 
Wilkinson (4 Jur. N. S. 48). And the positions we have been 
laying down are thus in effect summed up by L. J. Turner 
in the last case on the subject {MUroy v. Lordy 8 Jur. N. S. 
808) : ^^ I take the law of this Court to be well settled, that 
in order to render a voluntary settlement valid and effectual^ 
the settlor must have done every thing which, according to the 
nature of the property comprised in the settlement, was 
necessary to be done in order to transfer the property and 
render the settlement binding^ upon him. He may, of course, 
do this by actually transferriny the property to the persons 
for whom he intends to provide. . . . and it will be 
equally effectual if he transfers the property to a trustee." 
This accords with what we have endeavoured to show 
— viz.5 that not a mere assignment but an actual delivery or 
transfer is necessary to deprive the donor of his control 
and render the settlement binding on him. 

A certain magical effect has, indeed, in some cases, been 
attributed to a power of attorney accompanying a gift of 
choses in action {Blakely v. J^rady, 2 Dru. & Walsh, 311; 
Airey v. Hall, 3 Sm. & G. 315) : and, in some, stress has 
been laid upon the donor's declaring the power to be irrevo- 
cable {Pearson v. Amicable Assurance Society, 27 Beav. 229). 
Now a power of attorney certainly has no such effect at law. 
It will not of itself, we have seen, establish a relationship 
between the assignee and debtor though the assignment be 
for value, nor vest the property or right of possession in the 
assignee. Even, therefore, were it irrevocable directly, it 
could not operate in case of a gift so as to render some process 
at law or in equity upon the nudum pactum unnecessary. 

But, however expressed, such power is at law a licence, 
and essentially revocable unless coupled with an irrevocable 
interest. If coupled with or incident to such interest, it 
cannot be revoked ; because to revoke it would be to revoke 
pro tanto such interest ( Vynio's Case, 8 Co. Rep. 82, a ; 
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Bromley v. HoUandy 7 Vee. Ju, 23 ; Wood v. LeadbitteVy 13 
]V^ & W. 838 ; Raleiyh v. Atkinson, 6 M. & W. 676 ; 
Smart v. Sandars, 5 C. B. 916, 917).' And the power must 
necessarily expire with the life of the grantor (Chit. Contr. 
197, and cases in Smart v. Sandars, note). When, therefore, 
the power of attorney is given for the susception of a chose 
in action assigned by way of gift, it will be first necessary to 
determine whether the gift be irrevocable, before ascertaining 
whether the power be so. The fact of a power being given 
at all, may be one element in rendering the gift effectual, but 
is not the only element. The power, like the licence to take 
possession in the case of a gift of goods in the hands of a 
bailee, may be countermanded or revoked before it is exer- 
cised and possession thereby obtained ; but when it has been 
so far exercised as that notice has been given under it to the 
debtor or bailee, and a possession thereby obtained, the gift 
is complete, and the power or licence for all further purposes 
therefore irrevocable. ^ 

The court of law would only hold the power to be irrevo- 
.cable, when the equitable interest which it recognises as 
passing by such assignments was irrevocable ; and for a Court 
of Equity, therefore, to argue that the equitable interest is 
irrevocable, because the power is irrevocable at law, seems a 
curious instance of action and re-action. In some cases it 
seems to have been held that the power was irrevocable, 
because, besides being expressed to be so, it was given by 
deed. It is quite a new doctrine, and certainly not a legal 
one, that any licence given by deed is herefore irrevocable. 
And upon the whole we contend that the power of attorney 
accompanying a gift of choses in action, however worded 
and given, must be remitted to its proper place as one only 
of the things constituting delivery, and perfecting the gift. 

As a conclusion from this view of the effect of a power of 
attorney, it follows that if it has not been exercised during 
the life of the grantor so as to perfect the livery, it will be 
revoked by the death of the grantor, and cannot afterwards 
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enable the donee, by claiming the thing from the debtor, or 
by otherwise giving him notice, to complete the delivery and the 
gift. But if it has been so exercised, thenceforward does the 
gift confer a property ; and the subsequent death of the grantor, 
though it revokes the power, does not prevent the donee from 
proceeding against the executors of the donor, to enforce the 
incidental right to the possession, by requiring the use of their 
names against the debtor. As the donee has the right of 
property, and the executors the possession, they become 
agents or trustees for him in respect of the possession. 

To pass on now to other kinds of choses in action, we find 
three to engage our attention. 

1st. .yrhere the debtor has contracted to recognise an 
alienee on receiving notice of the assignment. One such a 
chose is a policy of insurance, according to the rules and 
form of policy of some oflSces. In this case the chose may 
be assigned in the ordinary way, but according to what 
has been above said, the gift will be invalid, if notice 
is not given to the office before a countermand or the death 
of the donor. But the gift may be good, as establishing a 
new contract between the office and the donee, in the place 
of the old contract between the assurer and the office — a novatio 
according to the civil law, — even though the notice is not 
given till after the death of the donor, if it has not been other- 
wise revoked. Such latter effect is in no way dependent on 
the existence of a power of attorney, though it depends on a 
kind of delivery. This mode of transfer was recognised and 
insisted on in the case oi Edwards v. Jones (1 M. & Cr. 238) 
in regard to a policy of insurance, and is known to the 
Common Law (1 Wms. Sand., 210 «., n. a.). 

2ndly. A similar mode of transfer may be eflfected by the 
delivery or endorsement of a bill of exchange or promissory 
note. Here the debtor is bound by the custom of merchants 
to recognise the assignee, and no notice is required ; the pos- 
session of the instrument securing the assignee in the posses- 
sion of the chose, and operating a delivery by taking away the 
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control of the assignor. It is not, however, the only way of 
assigning the debt required by law ; but if a gift is attempted 
by the ordinary way of assignment of a chose in action, it 
would seem on principle that delivery should be had. The 
case of Aulton v. Atkins (18 C. B. 249), relied on in a late 
case {Parnell v. Hingston, 3 Sm. & Gr. 337), does not really 
conflict with what has just been advanced. That case decided, 
that an assignment by deed (it does not appear whether for 
value or not) of a bill payable to order y without delivery of the 
bill or power of attorney, implied a covenant by the assignor 
not to do anything in derogation of his own deed, and that if 
the assignor had, by parting with the bill, committed a breach 
of this implied covenant, he was liable on it. This decision 
was not based on the ground of the 'property and incident 
right of possession passing by the deed, and the action 
was not* akin to trover for the recovery of the possession, 
but it was specially an action on the contract under 
seal or covenant ; and, as it was argued, the case was governed 
by the rule laid down by Lord Holt in Caister v. Eccles (1 
Lord Kaym, 683 ; 1 Salk. 68), viz., ** like the case of assigning 
a bond, though it be not assignable in point of interest^ yet is a 
covenant that the assignee shall receive the money to his own 
use." And it follows that in such a case the only remedy in 
Equity would be to enforce a covenant^ which it will not do if 
it be voluntary ; and not to assist a party claiming a legal 
property or interest under the deed. We repeat that no interest 
is passed to the assignee, no right to have the debt held for 
and paid to him, until by delivery the debtor and assignee 
are placed in some relationship or privity — then the law 
recognises a property and enforces it against the debtor, the 
assignor, and everyone else. The distinction was recognised 
in the case of Deering v. Farrington (1 Mod. 113), and referred 
io per Parke, J., in the case of Ward v. Audland (16 M. & W. 
8(52, 872) ; in which latter case the action was on the covenant, 
and not (as seems to be assumed by V.-C. in Parnell v. 
Hingston) upon the right of property. And in the same case of 
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Ward T. Audland, in Equity (8 Beav. 201), the Court held the 
^t of the choses in action by deed inyatid, notwithstanding 
the right on the covenant at law. In the case of Meek v. 
KeUUwell (1 Ha. 474, confirmed on appeal 1 Ph. 347), the Y.- 
C. expressly negatives the ground taken by V.-C. Stuart in 
the latter case — ^he says: '^If then the voluntary assignment 
of the 10th of Sept., 1839, has given the plaintiff a titie to the 
fund in question, it must be on the ground that a deed under 
seal, though voluntary, is binding in Equity by way of estoppel 
upon the party who makes it, as between himself and his 
assignee, although a writing not under seal would not have 
that effect. A decision founded on this distinction would 
give an effect to an instrument under seal, as distinguishable 
from an equally dear intention expressed in a writing not 
under seal, beyond what I believe a Court of Equity has 
ever allowed it. The case of Colman v. Sarrell — as reported 
in Brown, and explained in the subsequent cases — is a direct 
authority that, for the purposes of a case like this, an assign- 
ment under seal of that which does not pass at law, by the 
operation of the assignment itself, stands upon no better 
ground than a covenant or agreement to assign." Indeed, an 
assignment of a chose in action may be made at law by proper 
devices without a deed or even a writing {Howell y. Mc Ivers, 4 
T. R. 690 ; Heath v. Hall, 4 Taunt. 326 ; Raleigh v. Atkinson, 
6 M. & W. 676), and we shall afterwards quote instances of 
the assignment by p^rol in Equity. The peculiar force of a 
deed seems, however, to have been relied on in the case of 
Blakehj V. Brady (2 Dru. & Walsh, 311). But in most 
of the cases relative to voluntary gifts there was a deed, yet 
it does not seem to have been decisive of the validity of the 
gifts. It does, indeed, seem in one early case to have been 
held, that if there was a remedy on covenant at law, the Court 
of Equity would uphold the gift to prevent circuity, but 
that such doctrine had been distinctly overruled by 
Hales' Case, Ch. 1764 {see argument of Mr. Sugden, in 
Sloane v. Cadogan V. & P. Appendix): and the passages we 
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havd quoted at the beginning of this article from Caiman v. 
Sarrelly Kekewich v. Manning^ and Pearson v. Amicable 
Ass. Comp.; and the words of Lord Eldon^ in the 
case of Ellison v. Ellison^ and other cases, all repudiate the 
doctrine* 

3rdly. By the laws relating to the Bank of England and 
various public companies, the holders of stock have their 
names entered on the books of the company, and a transfer of 
the legal interest can be effected in one way only, viz., by 
entry in such books. Of course, therefore, no complete assign- 
ment -at law, nor valid one in, Equity by way of gift, can be 
any otherwise made. The assignor, however, need not per- 
sonally attend to "make the transfer. He may do so by 
deputy appointed by a power of attorney, and — what is 
important to remember sometimes — such power may be made 
by express words and by the agreement of all parties, the 
bank, &c., the holder, and the assignee, not a mere authority 
to act in the grantor's name, but to transfer absolutely 
whether the holder be alive or not. By means of such 
authority, accordingly, a gift may be perfected by an actual 
livery or transfer even after the donor's death ( JSdde7/ v. Farnell, 
3 SnL & G. 428). 

Hitherto we have been considering mere gifts of the legal 
interest, without complicating the question with any decla- 
rations of trust on the gift. But supposing there are any 
trusts declared on the gift, the assignment will still, without 
delivery, rest in contract between the donor and trustee and 
the cestui-que trust cannot be in a better position than his 
trustee, and the gift must fail. 

This case is evidently very different from one where the 
owner declares himself a trustee for volunteers. In the latter 
case, there is an equitable relationship established between the 
donor and donee. It is not a matter of contract or promise, which 
being voluntary there is no moral or equitable obligation to fulfil, 
but which if fulfilled cannot be revoked, because otherwise a 
gift could not be made ; but it is a matter ^f conscience, which 
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is obligatory immediately without more being done. It ia an 
equitable relationship fully constituted^ leaving no place for 
repentance, and which will therefore be executed by a Court 
of Equity. 

The difference between these cases has been repeatedly 
insisted upon; and though the cases of Airey v. Hall (3 Sm. & 
G. 315) and Parnell v. Hingston (3 Sm. & Gr. 337) seem to 
ignore it, it has been stated and conclusirely established by 
many earlier cases, &{X(^ Vi% Antrobus v. Smith (12 Ves. 39); 
Edwards v. Jones (1 My. & Cr. 226); Meek v. Kettlewell 
(1 Ha. 464, 1 Ph. 347) ; Kekewich v. Manning (1 De G. M. 
& G. 176, before the Lords Justices); Bridge v. Bridge (16 
Beav. 321), and by the later cases of Wilkinson v. Wilkinson 
(4 Jur. N. S. 48), Pearson v. Amicable Ass, Off. (27 Beav. 
232); and Milroy v. Lord (8 Jur. K S. 808, before the Lords 
Justices). And it is stated, that where the donor has shown 
an intention to make a gift by transfer, *it shall not be assumed 
that he meant to do so by way of declaration of trust. The 
donor in such case would even be held liable for any act consti- 
tuting a breach of trust {Drosier v. Brereton^ 15 Beav. 221). 

It remains only to consider the requisites for a complete and 
effectual gift of an equitable interest. 

It appears that a trustee is not only bound to hold any 
property on trust for the cestui-que trust originally entitled 
to it, but — until he resigns the trust and hands over the 
property to a new trustee or to the cestui-que trust, where that 
is possible — on trust for any one whom the latter may appoint 
or direct him to hold it for {Tierney v. Wood, 19 Beav. 330). 
Until he is notified of such direction or appointment, he is 
bound, however, to hold it for and at the command of the 
cestui-que trust, and there is no privity in Equity except 
between these two persons. But should the owner assign 
his interest, and the assignee go with the deed ip his hand 
{Donaldson, v. Donaldson, Kay, 711), and give notice to the 
trustee of such assignment, or should the trustee receive actual 
knowledge thereof in any other way {Meux v. Bell, 1 Ha. 
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73)^ this would appear to be equivalent to a direction from 
the owner to hold for the assignee ; and a privity would be 
immediately established between the trustee and assignee, 
without any power of attorney [or other device, the assignee 
being able, in his own name, to deal in every necessary way 
with the trustee in respect of the property. The case is very 
much like that before referred to, of an assignment of goods 
in the hands of a public wharfinger, to whom notice of the 
assignment may be given to effect a transfer at law. Such 
notice to the trustee is equivalent to a direction from the 
owner — as being made in pursuance of an implied agreement — 
that the assignee shall have the control over and possession of 
that which is assigned. It is a taking possession, and cannot be 
obstructed by the owner or those^claiming under him, without 
denying the agreement ; except by some act which clothes a 
stranger, innocent of this assignment and acquiring an equity 
by a purchase, with the possession in priority. Now should 
the assignment be voluntary, the implied agreement would be 
voluntary also; and like any other voluntary agreement, 
though it cannot be set aside when executed, it cannot be 
enforced and carried into execution by the Court. The 
assignor cannot be forced to give the possession, or to stand 
by and permit it to be taken. He may revoke the gift by a 
direction to the trustee ; as might the owner of goods counter- 
mand the gift or assignment, for which the consideration had 
failed, by a direction to the public wharfinger. His consent, 
express or implied, is required to the acts of the donee in 
taking possession ; and if, therefore, he has not actually given 
possession, or it has not been taken with his assent during his 
life, it is too late to give notice after his death, as no assent 
can then be implied on his part. The possession is then 
in the executors, &c., and if any assent be then implied 
it must be on their part, and in consequence of some agree- 
ment of the donor's, which they are bound to carry out, 
because he was bound to carry it out. In fine, there must 
be something '^ equifvalent to a transfer of the legal interest" 
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( Collinson v. Pattrick, 1 Eeen^ 134), " that which in Equity is 
equivalent to possession at law " {Meux y. Bell, 1 Ha. 85). 

Further, it may be observed that where there are certain 
hindrances in the way of making a complete legal assignment, 
it may be fairly taken on that account that there is'an intention 
only to assign an equitable interest or to declare a trust for 
the benefit of the donee, and therefore the legal delivery may 
be dispensed with. Thus, where one of two trustees purported 
to give all her interest ^n reversion on the life of the other 
trustee who was tenant for life, this was regarded as the 
assignment of an equitable interest, and notice to the other 
trustee was held sufficient to make an equitable delivery 
{Kekemch v. ManniJig, 1 De G. M. & G. 176; Scales v. 
Maudsy 6 De G. M. & G. 43). And, probably, the gift of a 
partial interest only in a chose in action by the owner of the 
legal interest in it, might, on similar grounds, be taken as a 
declaration of trust in favour of the donee, and so not to re- 
quire the delivery of the instrument, power of attorney, and 
notice. 

And finally, it appears to have been assumed in a late cajse 
{Donaldson v. Donaldsouy Kay, 711), but on what principle it 
seems hard to understand, that a declaration of trust in favour 
of a volunteer, made by the owner of a beneficial interest, 
would only be operative as an assignment of his interest, and 
therefore be subject to the rules relative to assignments. At 
least, the question whether the gift could have been supported 
on the declaration of trust, is not noticed in the Report. 

We have only now briefly to review the authorities, and see 
how far they carry out the principles we have shown to have 
been well settled, and whose operation we have endeavoured 
to trace> and, in part, justified by decisions. 

We take the case of a voluntary assignment of an equitable 
interest first, because there are, we have tried to show, only 
two things requisite to its support — viz., express words of 
ttssignment and knowledge by the trustee of the gift, or 
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what is equivalent^ notice by the donee with the instrument of 
assignment in his hands. 

As to the first requisite^ no authority is needed. As to the 
other, late cases leave, it is submitted, little doubt. 

Thus, to begin with Kehemich v. Manning (1 De G. M. & G. 
176, 1851), decided after mature deliberation by the Lords Jus- 
tices. There there was a settlement by one trustee, entitled to 
a reversionary beneficial interest in the fund subject to a life 
interest in the other trustee, upon trustees for herself for her 
separate use for life, and afterwards for volunteers. Notice was 
given to the other trustee by the settlor, and afterwards the 
settlor made a settlement for value on her second marriage* 
And the first- settlement was held good as to the volunteers. 
And the Lord Justice Knight Bruce, in laying down the ge- 
neral doctrine on the subject, said : ^^ To take a simple case : — 
suppose stock or money to be legally vested in A. as a trustee 
for B. for life, and, subject to B.'s life interest, for C. absolutely ; 
surely it must be competent to C. in B.'s lifetime, ti^iYA or without 
the consent of A,^ to make an effectual gift of C.'s interest to D. 
by way of mere bounty, leaving the legal interest and legal 
title untouched . . If so, can C. do this more effectually than 
by executing an assignment to D. ? It may possibly be thought 
necessary to the complete validity of such a transaction, that 
notice should be given to A. Upon that we do not express an 
opinion.^* In fact, there being notice in the case before him, 
it was not requisite to express an opinion on the matter ; but 
his Lordship proceeds to change the case to one similar to that 
before the Court, and says : ^^ Possibly it may be thought 
material that A., the other trustee, should have notice like- 
wise ; but upon that we avoid saying anything beyond refer^ 
ing to Meux v. Belly and Smith v. Smithy mentioned in 
Meux V. jBeZ/." Now, the case of Meux v. Bell (1. Ha. 85) 
expressly decides that, in the absence of notice by a first 
assignee, where a second has given notice, ^' the second person 
has acquired a perfect assignment, whilst the first equitable 
assignment is imperfect," and that, '^ by omitting to give notice. 
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(the first enciunbrancer) haa not acquired that which in Equity 
is equivalent to possession at law." And upon the whole this 
case may it is submitted be taken as an authority for the 
necessity for notice. 

In the earlier case otBeataony. Beatson{l2 Sim. 281, 1841), 
a voluntary settlement of trust funds was set aside by a subse- 
quent marriage settlement, though notice had been given to the 
trustees. The notice, however, was not stated in the bill, and 
the Vice-Chancellor considered that no transfer had been 
effected. . The case is not at any rate an authority against the 
necessity of notice. 

In Voj/le V. Huffhes (2 Sm. & G. 27, Nov. 5, 1863), the 
Vice-Chaijicellor says : ^* As between them (the assignor and 
assignee) the transaction is complete ; notice was given to the 
trustee, and that notice completed the transaction as to third 
parties ; it established the right of the assignee on any question 
of priority, and protected her against any fraudulent receipt by 
the assignor. AH this carries the transaction beyond mere 
agreement." These expressions, in fact, enforce the necessity 
of notice on the ground we have advanced — viz., that of the 
necessity of establishing a relationship between the trustee 
and donee. But in the subsequent part of the judgment the 
Vice-Chancellor treats the matter as if a deed were alone 
sufficient to complete a gift of a beneficial interest. The Vice- 
Chancellor, however, referred to an earlier case of Meek v. Ket-- 
tlewell (1 Ha. 464, 1842), in which he says it was held by 
Vice-Chancellor Wigram and Lord Lyndhurst, "That the want 
of a valuable consideration to support the assignment made it 
ineffectual in Equity." But this is hardly a correct statement 
apparently : it should have been added, " without notice to 
the trustees and assent by them " (p. 471), for otherwise the 
relation of trustee and cestui-que trust would not have been 
created (p. 474). The Court, in the last case, seemed to think it 
would have been "reasonable" to require notice alone without 
consent. Whilst, therefore, the first part of the judgment is 
consistent with principle and the authority quoted in it as well 



Gifti in Equity. 127 

as with other authorities^ the subsequent part^ it will appear 
from what has been already said^ is both contrary to principle^ 
the authority quoted, and the other authorities. This casei 
therefore^ if an authority at all, is one in favour of the 
necessity of notice. 

In the case of Bridge v. Bridge (16 Beav.*322, 1852), the 
Master of the KoUssays: '^That if notice of the assignment 
were given to the trustees, and they acknowledged the validity 
of it and acted upon it, they would thereupon, through the act 
of the beneficial owner, become trustees for the volunteer, and 
Equity would enforce the due performance of that trust in his 
favour." And speaking of notice he proceeds, " They all [the 
cases] proceed on this principle — that the relation of trustees 
and cestuis-que trust must be created between the persons who 
were before the assignment trustees for the assignor, and the 
assignee." 

In Tierney v. Wood (19 Beav. 330), there was a document 
addressed by the donor to the trustee, directing that land 
and stock should, after his death, be held on trust for volun*- 
teers ; and the Master of the Bolls held, that the trust ee« was 
bound to hold on the trusts recognised and sanctioned by the 
donor, and on no other, and that the gift was valid without 
the consent of the trustees. 

In Donaldson v. Donaldson (Kay, 711, 1854), stock in 
the name of trustees was assigned by the equitable owner 
to trustees for volunteers. No notice was given to the 
old trustees previously to the death of the donor. The 
new trustees then claimed the stock. This was in effect 
a notice after the death of donor. The Vice-Chancellor 
Wood said : ^^ But in the case of an assignment of the 
equitable interest in stock, standing in the names of trus- 
tees, the deed of assignment passes the whole equitable in- 
terest of the donor, and the donee may go with that deed to 
the trustees^ and say, transfer to me the interest in this sum of 
stock." . . . ^^ Then the question is, whether notice not having 
been given to the trustees (before the death of the donor), the 



128 Gift$ in Equity. 

gift could be enforced. As to that it has been said in some 
cases^ that the gift is complete when no further act is required 
to be done by the donor or the donee ; and that seems to implj 
a doubt whether, if there be any act to be done by the donee, 
the gift could be treated as complete. But the assignment 
has completely passed the interest of the donor." The Vice- 
Chancellor then admits that the donor may require the trustees 
to transfer to him before notice, and the trustees will be jus- 
tified in doing so ; ^^ And if they did so, there would be no 
remedy against them ; and it is possible that the donee might 
not be able to recover the stock [even from the donor]." And 
it seems strange that, if the donor has this right over the stock 
still until notice, the donee should be considered as completely 
entitled to it. This admission would, apparently, go the 
length of allowing the possession and also the property to be 
in the donor till the donee had been permitted, by notice, to 
take possession by establishing the relationship of trustee and 
cestui-que trust between the trustee and himself : that until 
then, the matter only rested in contract, and therefore,, if the 
doner actually got possession of the stock, there could be no 
process against him, because the contract was voluntary. 
That this is so may be shown by the case of Smith v. Lyne 
(2 Y. & C. 345, 1843), where a person transferred stock into 
the names of trustees, and by deed declared the trusts for 
volunteers, and afterwards got back the stock from the trustees, 
and also the deed, and cancelled it; and it was held that the 
gift was unrevoked, and the funds subject to the trust in the 
donor's hands. The same doctrine was laid down in Ellison v. 
Ellison (6 Ves. 656), and adopted in Shane v. Cadogan (V. & 
App.), that the fact of the funds having got back into the 
donor's hands could make'^no difference ; and is, in fact, the 
ground of the decision in ex parte Pye (18 Ves. 140). (See 
also Edwards v. Jonesy 1. M. & Cr. 226.) Prom which it 
foUows, that if a gift is revoked by the donor getting pos- 
session of the funds, as in the above case, it is not complete. 
It woidd seem to follow that if the donor could direct the 
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trustees effectually to transfer to him and so entirely defeat 
the gift^ he could direct them to continue to hold for him^ and 
not for the donee, and so defeat the gift : in fact, that* it was 
at his option whether the donee should be allowed to acquire 
possession or not ; and consequently, that if the donee did not 
acquire it with his tacit consent during his life, it was too late 
to do so with such consent after his death, and the represen- 
tatiyes would not be bound by the voluntary contract The 
case, at any rate, is an authority that notice may and must be 
given at some time before the donor has dealt with the fund. 

In the subsequent case of Wilkinson v. Wilkinson (4 Jur. 
N. S. 47, 1858), the same learned judge says : " If the 
stock be in the names of trustees, then notice of the declaration 
is to be given to them ; and then all being done that can he done, 
it is immaterial in what way the equitable interest in the stock 
is transferred. Whether the party beneficially entitled chooses 
to say, ' I assign that stock standing in the names of A and B 
to X,* or whether he chooses to say, ' I declare that that 
stock standing in the names of A and B in trust for me, shall be 
held by them no longer for me, but for X,' there seems to be no 
substantial distinction." From which words it would seem, 
that the gift would be imperfect until notice, for want of some- 
thing else to be done. And we submit that the decision in the 
previous case would not be supported ; though the argument 
would be so, so far as it shows the necessity of notice, be- 
fore the revocation* of the gift by the act or death of the 
donor. 

It may be necessary to mention two earlier cases, always 
referred to on this subject. In Ellison v. Ellison (6 Ves. 656) 
there was an assignment of an equitable interest in leaseholds 
to the trustee thereof, upon voluntary trusts. And so there was 
notice to the trustee. And in Sloane v. Cadogan (V. & P., 
Appendix) there was an assignment of an equitable rever- 
sionary interest in personality to trustees for volunteers, and 
the ass^nment was upheld ; but it does not appear whether 
there was notice or not. The argument turned upon whether 
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the old trustees would be bound to transfer to the new 
trustees. 

And upon the whole, it may be considered that, to com- 
plete a gift of an equitable interest, notice must be given 
to the trustee before revocation. And it would seem that the 
fact of the assignment being made by deed or not, does not 
affect the question. If made by deed it will be imperfect until 
notice. And according to Bentley v. Machay (15 Beav. 12), 
and Tiemey v. Wood (19 Beav. 330), it will be good with 
notice, even though not by deed, so long as the intention is 
clearly shown. 

Then as to gifts of choses in action, for which a proper 
imperative way of making a legal assignment is fixed, such 
as stock, &c. 

In Colman v. Sarrell (1 Ves. Ju. 49, 1789) there was a gift 
by deed of stock to a trustee, but no actual transfer : and 
it was held incomplete. And Lord Eldon, in Ellison v» 
Ellison (6 Ves. 662), referring to the preceding case, laid 
it down that, " If the gift rests in covenant, and is purely 
voluntary, the Court will not execute that voluntary co- 
venant; but if the party has completely transferred stock, 
&c., though it is voluntary, yet the legal conveyance being 
effectually made, the equitable interest will, be enforced by 
the Court." 

So in Antrobus v. Smith (12 Ves. 39, 1806); Dillon v. 
Coppin (4 My. & Cr. 647, 1839) ; Searle v. Law (15 
Sim. 95); and Weale v. Ollive (17 Beav. 252, 1853): the 
former cases were acted upon as to other similar subjects 
of property, and the proper legal transfer required : whilst 
in Smith v. Lyne (2 Y. & C. 345, 1843) an actual transfer 
of stock on trust,' was not allowed to be set aside, even 
though the donor had re-acquired possession of the stock. 

And in Kiddill v. Farnell (3 Sm. & G. 428, 1857) a gift 
by deed of stock, where the transfer was made after the death 
of the donor, under the power of attorney in the form issued 
by the bank, which allowed such transfer, was under the 
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circumstances supported. But this was a case in which (as 
has been explained) the authority was in force until expressly 
revoked, notwithstanding the death of the donor. 

In Airey v. Hall (3 Sm. & G. 315, 1856) a gift by deed, 
without actual transfer, of bank annuities standing in the name 
of donor was not supported as a perfect gift, though it was, 
we shall see, on other grounds. 

In the last case on this subject, Milroy v. Lord (8 Jur. N. S. 
806, 1862), a gift of stock in a public company was held 
incomplete without an actual transfer on the books of the 
company. 

The rule then, we think, that a complete gift of such 
things can only be made by actual transfer, may be con- 
sidered as established. 

Then as to the authorities relating to gifts of the legal 
interest in other choses in action. We have only space to 
refer to little more than actual decisions. 

In TateY, Hihbert(2 Ves. Ju. Ill, 1793) a draft on a banker 
drawn and given to a donee was a direction to the banker to 
pay, and it failed on not being presented before the death of 
the donor ; as the authority expired, and there was no actual 
delivery or notice to the debtor. 

In Fortescue v. Barnett (3 M. & K. 36, 1834) a policy of 
assurance was assigned by deed, but there was no power of 
attorney, delivery of the policy, or notice to the office. A 
surrender by the donor to the office was held invalid, in a suit 
against the donor to have the policy replaced, on the ground 
that the gift was complete. 

In Edwards v. Jones (1 My. & Cr. 226, 1836) the decision 
in Fortescue v. Barnett was supported on the reason, but 
doubted on the facts. And in that case a memorandum 
endorsed (not under seal) on a bond, giving the bond and 
money, accompanied by a delivery of the bond and a power 
of attorney, was held insufficient, the money having been 
obtained by the executor of the donor, and no notice having 
been given. 

K 2 
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In Wheatley v. Purr (1 Keen^ 551, 1837) a direction to 
bankers to place a sum to the account of the donor in trust 
for the donees — which was done — was held a good gift as 
against the executor of the donor, the donor having become 
a trustee for the donees. 

In Blahtly t. Brady (2 Dru. & Walsh, 311) a gift by deed 
of a memorandum in writing securing a debt, with a power 
of attorney expressed to be irrevocable, was held good without 
notice to the debtor; and an action for the debt by the 
administrator of the donor was restrained and he was com- 
pelled to allow the use of his name to the donee. But this 
was on the (as we think) untenable ground that the power 
was irrevocable. 

In Roberts v. Lloyd (2 Beav. 376, 1840) a bond and bond 
debt were given by deed to trustees. There was notice to 
the debtor, and the only thing wanting was delivery of the 
bond. And it was held that the gift was complete, and the 
debtor thereby protected against any action by the donor. 

In McFadden v. Jenkyns (1 Ha. 458, 1842) a direction to 
a debtor to hold the sum due in trust for a donee, where 
the debtor accepted the trust, was held a good gift without 
a power of attorney. 

And in Ward v. Audland (8 Beav. 201, 1845) there was 
a gift by deed of sums of inoney due, and policies and securities 
for the same, with a power of attorney to get in the morlgages 
and covenant for further assurance. The gift wa^ held 
invalid for want of delivery of the securities and of notice. 
And though this case has been thought 'to be overruled by 
Kekewich v. Manning (1861), that case related to equitable 
interests, and even as to them rather inclined to support, as 
we have seen, the necessity of notice. 

In Setbell v* Maxsy (2 Sim. N. S. 189, 1852) a simple con- 
tract debt was assigned by deed with a power of attorney, and 
the claim of the donee gave notice of the gift ; and it seems 
it would have been good, if the claim had been properly 
brought in the assignor's name. 



Gifts in Equity. 133 

In Atrey v. Hall (3 Sm. & G., 315, 1856) there was a gift 
hj deed of bank annuities and money at a banker's, both 
standing in the name of the donor, to trustees for volunteers, 
with power of attorney. There was no actual transfer of 
either, nor does it appear that there was any notice given 
to the banker. And the yice-Chancellor held that there was 
no^doubt about a complete transfer of the money, because 
*' the power of attorney would have authorized the trustees to 
sue for and recover that money from the bankers." 

And in Parnell v. Bingston (3 Sm. & G. 330, 1856) the 
same learned judge went further, and held that a gift by 
deed of mortgage-moneys, and moneys in a bank, and debts 
secured by promissory notes and deposit notes, with a power 
of attorney, to trustees for volunteers, was good^by virtue of 
the deed* The same learned judge, in Voyle v. Hughes and 
Airey v. Hall^ had already seemed inclined to attribute 
great force to a deed, and seemed to think that the cases of 
Antrobus v. Smith and Edwards v. Jones were suflSciently dis- 
posed of by saying there was no deed, nor proper legal instru- 
ment. As to the effect of a deed we have already spoken. 
But the case of Antrobus v. Smith was decided against the 
gift, because there was a proper and imperative way of making 
a transfer at law of the company's stock, professed to be 
given by indorsement on the stock certificate, and not 
because the gift was by parol. And, indeed, everything nearly 
was wanting in iJiat case to make a perfect transfer. There 
was no delivery of the assignment, no power of attorney, no 
delivery of the stock certificates, and no notice to the com- 
pany. And in Edwards v. Jones ^ where everything was 
present except notice and a deed, it does not clearly appear 
what was really the ground for holding the gift incomplete, 
the Court only saying, *' The transaction being incomplete for 
the purpose of transferring the bond, which was a mere chose 
in action." The Vice-Chancellor, moreover, in these two 
cases of Airey v. Hall and Parnell v. Hingston, proceeded 
upon the ground, also, that an assignment to trustees on trusts 
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declared^ showed a distinct intention to subject the property 
to trusty and therefore^ though the assignment might fail for 
incompleteness^ the donor should be affected by the trusts — a 
ground we have seen it would be difficult to maintain in the 
face of the whole stream of earKet and later authorities. The 
circumstances of ex parte Pye (18 Ves. 140-5), upon which 
the Vice-Chancellor relied, were peculiar. The donor had 
directed an agent by letter to purchase an annuity for a 
donee, and the agent accordingly appropriated some of the 
donor's money for the purpose. So that here was an actual 
transfer. But he purchased it in the name of the donor, 
because of the peculiar position of the lady for whom it was 
intended. The donor then gave a power of attorney autho- 
rizing him to transfer it into the lady's name, but died before 
it was done. And Lord El^on held that, upon the documents 
before him, there was a sufficient declaration that the thing, 
which by mistake had come back (as it were) into his posses- 
sion, was not his but the lady's. This is all the case amounts 
to. We have seen that the fact of the funds having got back 
into the donor's hands could make no difference in the rights 
of the parties. 

In Wilkinson v. Wilkinson (4 Jur. N. S. 47, 1858) there 
was a gift by deed of a policy of assurance to trustees, and 
no delivery of the policy nor notice to the company. It does 
not appear by the Report whether there was any power of 
attorney, or whether the validity of the assignment of the 
policy was argued, and the Vice- Chancellor says, ^^ The case 
here is, that the settlor had in his possession nothing but the 
policy and the furniture, which passed by the assignment; 
but he covenanted that if at any future time he should become 
entitled, &c." — words which it is evident, according to the 
place of the comma (after the word ^^ policy " or the word 
" furniture ") would indicate that the furniture alone, or both 
policy and furniture passed. The rest of the judgment hardly 
clears up the matter : and, indeed, the Vice-Chancellor insists 
on the necessity of notice in the case of an assignment of 
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a beneficial interest^ — a case which rests upon the same 
principle. The donor was a defendant in the suit. 

In the last case on this head, Pearson v. Amicable Ass. Off. 
(27 Beav. 229, 1859), there was a gift by deed to trustees for 
volunteers of a policy, with a power of attorney expressed to 
be irrevocable. It does not appear whether there was any 
delivery of the policy, but no notice was given to the oflSce 
till after the death of donor. The Master of the Rolls 
held that the power of attorney being by deed, the donor 
could not deny it was irrevocable, and the gift must be 
complete. 

And thus we have the cases of Tate v. Hibbert, Edwards v. 
Jones ^ Ward v. Audland, and perhaps Wilkinson v. Wilkinson, 
in support of the view that, in general, there must be an 
assignment, power of attorney, and notice to debtor, to sup- 
port a gift. And we only have the case of Fortescue v. 
Barnetf, and also the cases of Blakely v. Brady, Airey v. Hall, 
Pamell v. Hinyston, saxd Pearson v. Amicable Ass. Off. against 
the necessity of all these things. Whilst all these latter cases, 
except perhaps the first, proceed on the ground of the efficacy 
of a deed in Equity in passing any property, or in rendering 
a licence irrevocable, where it would have no such effect in 
law ; or they rest on the supposed effect of a power of 
attorney in completing the transfer at law — grounds we have 
endeavoured to show to be untenable. On the other hand, 
the general principles we submit we have established, and the 
cases relative to the necessity, of an actual transfer of some 
legal choses in action, and of establishing by notice the rela- 
tionship between the trustees and the donees of an equitable 
interest, support the former cases as to the necessity of putting, 
by notice, the donee and debtor also in relationship where an 
actual transfer is not required by law. 

We have now referred to nearly all (we think) of the cases 
on the subject of gifts, of choses in action, except a few where 
the intention to make a gift was not sufficiently expressed or 
the exact terms of the gift and its objects were not finally 
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settled^ or the instmment of gift was never delivered bo as to 
become operative. 

In oondufflon, it is submitted to the reader's judgment:— 
That the principle upon which all the cases profess to proceed 
is, that a voluntary agreement cannot be enforced in Equity; 
that it is a necessary consequence of this principle that, where 
a gift by assignment is made of a diose in action or equit- 
able interest, an independent relationship must be established 
between the donee and the debtor or trustee from whom the 
benefit is to come ; or, in other words, that until possession is 
obtained, with the donor's permission, some process against 
tiie donor himself on the contract is requisite to assert the 
gift, or against his representatives if tbe donor had died before 
the possession was obtained. 

That the weight of principle is in favour of requiring the 
several things we have pointed out as necessary to i>os8e8sion 
— and tiiat the balance of authorities brings us to the same 
conclusion. 

But that, whether it does or not, it is (as said in Edwards v. 
Jones) a *^ question of fact " in every case, whether the general 
principle has been complied with, and '^ whether upon the 
circumstances of (any recorded) case it was right or wrong to 
come to that conclusion, iss a question with which I (that is 
the Court) have nothing to do (so long as) the principle of 
the decision is quite consistent with the other cases (that is 
with the general principle)." 

And finally, that where the transfer of the possession is 
effected and the thing so put out of the control of the donor, 
it does not matter how the intention to make the gift is mani- 
fested, by deed, simple writing, or otherwise ; and, where such 
transfer is not so effected, the solemnity of the instrument of 
assignment is unavailing in Equity. 

The subject, however, is undoubtedly at present, so far as 
the actual residts of contested cases are concerned, in much 
confusion, and unless any case that may arise should be on 
all-fours with some lately decided case, and should be taken 
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before the same learned judge, it would be impossible to 
foresee how it might be determined. 

But it is respectfully contended that the conflict of decisions 
has arisen from a regard being had to a secondary prinGq)le, 
more than to the general principle from which it is deduced. 
The Courts have repeatedly asked, " What more could the 
donor have been required to do to complete the transfer?" 
and they have seemed to think, that when Ae donor had 
given the donee the means of taking possession, he had 
done everything. This would be true, if he retained no 
power over the thing, or the means were not subject to be 
taken away by any act of his or by his death : but — here 
we come to the general principle — as he does retain such 
power, and the means are liable to be so taken away, it may 
be sometimes necessary to proceed against him or his repre- 
sentatives on the voluntary contract in ord^r to enforce the 
gift; unless either he has by some act quitted the power, 
or unless the donee has exercised the means and destroyed 
the power, and thus the donee has been placed in independent 
relationship with the third party from whom the thing has 
to be obtained. 

To sum up, we urge, that a voluntary assignment of that 
which does not pass as to the property at law by the 
assignment, remains only a contract in Equity between the 
parties, and cannot be enforced; but when possession^ or 
that which is equivalent thereto, is acquired under the 
contract, there is a property passed which, with its incident 
rights, can be enforced against all the world. And it 
would upon the whole appear, that it can only be by a rigid 
adherence to the general principle and its strict application 
to the facts that the great evil of uncertainty can be avoided ; 
supposing always that the ground taken up in some late 
cases of the conclusive efficacy in Equity of a deed (with 
all the risks of introducing a new principle into the law) 
were not adopted. And we submit that whilst the general 
principle is beyond dispute, so is the conflict of decisions as 



138 International Law, 

to its special applications ; and therefore it must be perfectly 
open to any judge for himself^ unfettered by authorities^ 
to consider the next case that may come before his Court 
upon the general principle alone^ should that course be 
deemed (as we contend it is not) necessary to give such 
principle its due effect. 



abt. vil— inteenational law. 

Letter from the Hon. William Beach Lawrence. 

T^HE following letter was addressed by the Hon. William 
Beach Lawrence, the eminent publicist, and editor of 
Wheaton's International Law, to Mr. Westlake, of the Chan- 
cery Bar, and Foreign Secretary of the National Association 
for the Promotion of Social Science. The letter was intended 
to be read at the recent meeting of that Association in 
Edinburgh, but, through some accident, it did not reach 
Mr. Westlake's hands before the close of the meeting. We 
have obtained the permission of Mr. Westlake to give the 
letter at length to our readers. — Editob L. M. & R.] 

OoHBE Point, Newpobt, R.L, Sept. 22, 1863. 
The circumstances under which my contributions to the 
last edition of the *^ Elements of International Law" were 
made, necessarily precluded any methodical arrangement. 
While I was writing, history was recording new incidents, 
and the law of nations was receiving further illustrations 
from diplomatic and parliamentary discussions. Some of the 
existing defects of the work I hope to correct in the edition in 
French, that I am now preparing for publication by Brochaiis, 
of Leipzig, in a form which will admit df a more ample 
development of the annotations. 
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I am now engaged on the jus postliminiiy or rather^ as that 
term is only strictly applicable to the time of war, on the 
rights of the parties in the nature of postliminy at the 
termination of hostilities. This branch of international law 
has not been extensively expounded by Wheaton. It assumes 
great importance with us, in consequence of the issue now 
being made at the North, as to what is to be the fate of the 
Seceded States and of their inhabitants, in the event of the 
complete success of the Federal arms. So long ago as April, 
1862, Mr. Sumner had proposed to declare the rights of these 
States, as bodies politic, forfeited, and to establish territorial 
governments in them under the authority of Congress. On 
this resolution no action was taken by the Senate ; but the 
suggestion is again before the public from semi-ofl5icial sources, 
and in a popular appeal from the senator above named. 

Though it was a complaint, constantly reiterated in the 
instructions of our Secretary of State to our ministers abroad, 
that European governments had been too prompt to recognise 
the belligerent rights of the South (the English proclamation 
of neutrality was issued 13th May, 1861), the Supreme Court 
of tlie United States, at their term in March last, decided that 
a public territorial war, as contradistinguished from a personal 
insurrection, had existed since the proclamation of the Presi- 
dent in April, 1861, and that tribunal condemned, as prizes of 
war, neutral vessels for violating the blockade established by 
the United States. 

Not only did the Court cite from the passage of Vattel 
{Droit des Gens, liv. 3., ch. xviii., § 290-5), which points out 
tibe distinction between insurrection and^civil war, but it pro- 
nounced the existence of a public war with all the attributes 
of an international war, having a territorial locality. What 
was somewhat at variance with the views of those who had 
hitherto denied the right of secession, it recognised the war 
as made by the States in their political capacities, and, as a 
corollary therefrom, it declared all the inhabitants of the 
Seceded States, on account of their residence, and without 
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regard to their individual locality^ alien enemies. Indeed, 
among the first condemnations of the prize courts, were 
eases where the sole inquiry was the place of residence of 
the claimants. 

The result of this decision may be conceded to be the sus- 
pension of all municipal rights during the war, the existence 
of which would be inconsistent with that recognition, recipro- 
cally made as it has been by both parties, through cartels for 
exchange of prisoners, and other acts between the belligerents 
which can only rest on the basis of -equality. But, overlooking 
the fact that belligerent rights in a civil, as well as in a foreign, 
war are the result of pending hostilities, and that they cease 
the moment the contest is terminated, an issue most porten- 
tous in its consequences is presented. It is contended as a 
point of public law, that full effect should be given to the 
proclamation of emancipation issued under the assumed war 
power of the President, and which extend to loyal as well as 
disloyal masters in the Seceded States, — ^that all the rights of 
those States, embracing as well the political franchises of 
sovereignty as the individual property of the inhabitants, have 
been forfeited by the acts of the constituted authorities ; that 
the States may be governed as subject provinces; and, 
ignoring all those humane maxims of modem times, which 
confine even the results of foreign conquests to the transfer of 
the sovereignty, without affecting private property, they 
maintain that the estates of the proprietors may be par- 
celled out among the soldiers of the victorious army, as was 
done in the case of the conquest of England by William of 
Normandy, or of Ireland by Oliver Cromwell. 
~ The judicial arraignment of all the inhabitants of the 
Seceded Stales as alien enemies has not exempted them from 
municipal penal legislation. Disregarding the time-honoured 
principle, as w^ll of our conunon law, derived frcmi our. 
English ancestors, as of international law, that protection 
and allegiance are reciprocal, the statute-book already con- 
tains provisions which virtually confiscate the property of 



Letter from the Hon. William Beach Lawrence. 141 

Southern reBidents^ from whom all pretence of protection had 
been withdrawn^ especially of those in any wise engaged, 
even in a judicial capacity, in the administration of the de 
facto Confederate Government, as well as of the govern- 
ments of the several States that have joined the Southern 
Confederacy, which conflict with no existing authorities, 
while their organisation is essential to the maintenance of 
order and the prevention of anarchy. 

I have been led into a longer discussion of matters not 
immediately connected with maritime law than I intended. 
My remarks, at least, hold this connexion with the law of 
capture on the ocean, that if the private property of enemies 
is not secure by international usage from confiscation on land, 
no assimilation to it of private property at sea can be of any 
practical avail. 

Since I wrote to you, in 1861, no sensible advance would seem 
to have. been made towards carrying out the proposed amelio- 
ration in the maritime code, while many circumstances have 
tended to render abortive what was attempted to be effected 
in the Congress of Paris, with regard to privateering. 

I have looked over in the Seances et Travaux de T Academic 
des Sciences Morales et Politiques^ Institut Imperial de France, 
Liv; de Janvr. 1861, the report of a discussion to which my 
attention was called by the recent work of Cauchy, Droit 
Maritime International. The arguments were principally 
directed to the privateer question. Giraud, as well as Dupin, 
regarded the abolition of privateering as an English measure, 
intended for the interest of that country to the prejudice of 
France. Their views were earnestly resisted by Michel 
Chevalier, who defended the abolition on grounds connected 
with the great interests of humanity. 

Passy considered the confiscation of private property at sea 
as the remains of the barbarism of past times, while Wolowski 
regarded the vexations to which neutrals were subjected 
to be the real difficulty involved in the question. Sup- 
press, he says, the capture of neutrals, and there will no 
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longer be any means of compensating privateersmen. In the 
Exposi de la Situation de T Empire^ prisenti au Sinat et au 
Corps Liffislatif, 1861, reference is made to the propositions 
which the French Cabinet were prepared to discuss with 
different Powers, especially with England, Prussia, and the 
Netherlands, respecting maritime legislation. And it appears 
from the documents diplomatiques that the French minister 
at Washington was authorised to make the same arrangement 
as was proposed by England, in regard to the articles of the 
declaration of Paris. 

As I am not aware that any advantage can accrue, even to 
a good cause, from a misrepresentation, I am induced to note 
an extraordinary translation from Grot! us (lib. 3, c. xviiL 
§ 4), by Cauchy, t. 1, p. 64. He renders " praedationem ** by 
" piraterie Ugale qu*on appelle^ Tarmement en course." In 
this connexion it may be mentioned that Grotius, being 
asked whether the States of Holland and West Friesland 
were liable for the depredations of prirateers to whom they 
had given commissions, advised that the States were not 
obliged to demand security from them, since, without granting 
formal commissions, they might permit all their subjects to 
plunder the enemy, as was formerly practised ; and the per- 
mission they granted to those privateers was not the cause of 
the damage they did to their allies, since any private person 
may, without such permission, fit out vessels, and sail on a 
cruise (De Burigny's Life of Groiius, p. 33). 

From the incidents connected with our civil war the 
declaration of Paris has received in many particulars a 
practical construction. It would seem to be conceded that 
the announcement of those propositions was not authoritative 
as an act of legislation, but, like the condemnation of the 
slave trade in the treaties of Paris and Vienna, a declaration 
of a principle, which might form the basis of special con- 
ventions. It was, it is presumed, under this view of the 
matter that both England ^nd France conceived themselves 
authorised to depart from the indivisible clause, and proffer 
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both to the United States and the Confederate States an 
arrangement by which they might adopt the other articles, 
omitting the one in relation to privateering. If, indeed, the 
doctrines put forward in Parliament, and especially by the 
late Sir George Comewall Lewis, as to the termination by 
war of treaty stipulations made in express reference to such 
a state of things, are to prevail, it would seem that the 
accession of a nation to the declaration, in any form, is 
of little importance. To you I am indebted for an able 
refutation of the proposition in question, and of which I 
have elsewhere availed myself (Lawrence's fVheaton, 2nd 
edit. p. 474). 

The offer of Mr. Seward to accept the privateer clause 
'* pure and simple " was, as was also the treaty with regard to 
the slave trade, an entire abandonment of the principles 
ever maintained by his predecessors ; while the history of the 
negociation as to privateering shows that it had its origin in 
objects wholly unconnected with the improvement of the 
maritime code. The attempt to gain a technical advantage is 
not the less disreputable to our diplomacy; because, as the 
archives of his department, and especially the correspondence 
of John Quincy Adams, when Secretary of- State, will 
abundantly show, no treaty concluded subsequent to the de 
/(icto disruption of the Union could have had any effect on the 
relations of Foreign Powers to the Confederate States. 

The Act of our last Congress in authorising the issue of 
letters of marque is the more to be regretted as under existing 
circumstances it is only against neutrals, charged with violating 
the blockade, or carrying contraband of war, that these cruisers 
can be employed. The opposing belligerent, as is well known, 
has no commerce exposed to our attacks ; while notwithstand- 
ing Mr. Seward's intimations in his instructions of July 12, 
1862, and when the subject was previously under considera- 
tion in the Senate, men-of-war, like the Alabama and the 
Florida, are of a strength not to be assailed by vessels such 
as there would exist any motive, on the part of private adven- 
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turers, to equip. Even M* Hautefeuille> earnest opponent as 
he is of the first article of the declaration of Paris^ asks^ 
** Would it not be possible to take from privateers the attributes 
contrary to the primitive laws^ which belligerent sovereigns 
have given them^ and which alone render them dangerous for 
the happiness of the worlds the permission to disturb (inquiSter) 
neutrals ? " (Droits des Nations Neutres^ tome 1, p. 182). By 
the by, I regret to find in the Westminster Review for July, 
in a notice endorsing the letters of Historicus (the ability 
of whose work I do not mean to question), a rude attack on a 
publicist who has contributed more than any other author to 
a philosophical investigation of the relations of neutrals and 
belligerents* M. H^utefeuille writes to me, that he is now en- 
gaged on a work ^^Des Droits et des Devoirs des Nations Belli- 
^erantesy^ which will be a complement to the one ^^ Des Droits 
et des Devoirs des Nations Neutres.^^ 

Besides its peculiarly questionable propriety in a contest like 
that in which we are engaged, there is the less reason for our 
authorising letters of marque, as we have already inaugurated 
a volunteer navy, differing from the regular navy as our 
volunteer land forces do from the regular army, by the tem- 
porary character of the officers' commissions. It is difficult to 
imagine what can be accomplished by the privateers that can- 
not be effected through the volunteer navy. It is true that 
the doctrines of Grotius's time as to the irresponsibility of 
governments for the acts of their private armed cruisers no 
longer prevail, and that, as Lord Kussell stated, when pro- 
posing to the American Government an accession to the 
declaration of Paris, omitting the privateer clause, any Powers 
issuing letters of marque are liable to make good to neutrals 
any losses that they may sustain in consequence of their 
wrongful proceedings : but such contingent reparation may be 
a very inadequate compensation for injuries inflicted by impro^ 
visis commanders, in ignorance of the rules, it may be, of 
m&ritime law. It is due to the Chairman of the Senate Com- 
mittee of Foreign Affairs (Mr. Sumner), on whose course in 
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other respects there is so much occasion to animadvert, to 
refer to his persistent opposition to the Privateer Act ; and that 
it has not been put into operation is, it is believed, owing to 
the influence which he has had with the President. 

It would seem from more recent parliamentary proceedings^ 
that Lord Palmerston does not now entertain the views which 
he intimated to a public meeting at Liverpool, in 1856 ; and 
from the course taken by him in the debate on Mr. Horsfall's 
motion, in 1862, as well as from the views expressed by others, 
it would seem that neither Parliament nor the Administration 
is, as yet, prepared for those ameliorations of maritime law 
which, as we conceive, are required by the great interests of 
the commercial world. 

Of course, the proposed waiver of the privateer clause, and 
the course adopted in reference to letters of marque issued by 
the Confederate States, meet the question which Mr. Maroy 
directed our Ministers, in 1856, to propound to the Governments 
to which they were accredited, as to what would be the treat- 
ment of American privateers in case the United States should 
be at war with any other Power which had acceded to the 
declaration. 

It will be recollected that, while requiring a modification of 
one of the articles, we accepted as declaratory of the law of 
nations the provision as to blockades, Mr. Marcy remarking 
that if there had been any dispute with regard to them, the 
uncertainty was about the facts, not the law. We may there- 
fore conclude that what has been conceded in connexion with 
the blockade of the Confederate ports will be received as an 
authoritative precedent in future cases. Looking to the 
discussions in Parliament after the Congress of Paris, as well 
as to some of the judgments in cases growing out of the Bus-* 
sian war, more serious difficulties might have been apprehended 
by the United States from an attempt to apply a blockade to 
the ports of a coast extending three thousand miles. In a 
debate, in March, 1857, Lord Kussell said, referring to a war 
in America : " The effect of your maritime law is to blockade 
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one x>ort and leave the others unblockaded ; that is to saj^ you 
might do great injury to New York or Boston^ but all the 
other ports along the coast would be able to carry on their 
commercial pursuits as usual." On another occasion^ July> 
1857, Sir Charles Napier said, " Double or treble our navy 
would not be sufficient to blockade the ports of France ; " 
while Lord Kingsdown held in the Judicial Committee of 
the Privy Council, that the notice of a blockade cannot be 
more extensive than the blockade itself, and that if it is, the 
neutral is not liable for a breach of blockade, even in attempt- 
ing to enter a port that is really blockaded. 

With these expositions of the probable practical rule as to 
blockade, it had appeared to me that the object of those who. 
desired immunity of private property would be effected by 
the adoption of Mr. Marcy's amendment. The occurrences 
of the last two years show that President Buchanan and 
Secretary Cass were entirely correct in connecting the pro- 
position with the abolition of commercial blockades, confining 
them, as you propose to do, to places actually besieged. Had 
Mr. Marcy's amendment been accepted, it is not perceived that 
the interruption of commerce would have been sensibly less than, 
it has been during our war ; while, as the blockade excludes 
Southern ships from the ocean, with the exception of what 
has been effected against our mierchantmen by the Confederate 
cruisers built abroad, and whose existence raises another 
question, little would have been gained from it, even for the 
trade of belligerents. It is the blockade and not the right of 
belligerent capture that has so seriously affected the com- 
mercial intercourse of the civilized world. I have, you may 
remember, referred both to you and to Mr. Cobden in my 
note on this subject; Lawrence's Wheaton, pp. 820 — 826. 

While noticing the declaration of Paris, I cannot omit 
expressing my regret that what has been achieved for neutral 
rights, by declaring that free ships make free goods, without 
detracting from the other rule that neutral property is safe in 
the ships of an enemy, should not have received the authoritative 
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sanction between the United States and France and England^ 
which it possesses in the convention made hj Mr. Marcy 
with [Russia. I fear^ if the question should arise in our 
prize tribunals^ the inefficacj of a less formal arrangement, 
and that, as in the case at the beginning of the war, when the 
Admiralty Court at New York condemned a vessel for having 
on board a cargo laden after notification of blockade, though 
the proceeding had been sanctioned by the correspondence 
between Mr. Seward and Lord Lyons, the right of the Exe- 
cutive to change the law of nations by his own authority may 
be denied. Notwithstanding our frequent attempts to alter 
the rule by convention, our courts, equally with yours, have 
ever held that enemy's property in neutral vessels, where no 
treaty provided for the contrary, was prize of war. I know 
not how the law, as expounded by our Supreme Court, can 
be changed except by the treaty-making power, which is 
vested in the President an^ Senate, or by an act of legisla- 
tion. The latter course, under a constitution similar to ours^ 
has been adopted by the Confederate States. 

I have looked with much attention on the question as 
respects the violation of neutral obligations involved in the 
case of the Alabama and the other vessels alleged to have 
been built for the Confederates in British waters, and I pur^ 
pose examining the matter more fully for my French notes. 
As regards the sale of ships, whether armed or not, in neu- 
tral ports, as matters of commerce, I cannot think that, under 
the law of nations, they stand on any less favourable footing 
than the sale of munitions of war, both of which are included 
within the term used by you, of -passive contraband ; nor 
according to the decision of our courts do I consider the case 
altered by any provision of our neutrality act. Moreover, 
I can conceive of no right, as was attempted in the case of the 
Terceira expedition, to enforce your municipal laws against 
foreigners beyond your jurisdiction. It seems to me that the 
offence of the neutral is in permitting, as you express it, " the 
hostile use of neutral territory as the starting point of expedi- 
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tions and the base of tlieir operations." We had no neutrality 
act when^ in the administration of General Washington^ 
we effectually interposed to prevent French privateers being 
fitted out in our ports to xruise against English commerce^ 
and made compensation in those cases in which it was not 
in our power to restore the illegal prizes. The gist of the 
matter is using the neutral territory as the basis of a hostile 
expedition, and in that respect, where the ship was built or to 
whom it belongs is immaterial. It falls within the same 
category as carrying on hostilities in neutral waters, or using 
them in order to watch for the enemy. The distinction to 
which I allude is well traced in the case referred to on the 
trial of the Alexandray though the controlling portion of 
Judge Story's judgment does not appear in any report of 
the Chief Baron's opinion which I have seen. Judge Story, 
after stating that the capturing vessel had been sent from 
Baltimore to Buenos Ayres as Aiperican property, which he 
deemed a commercial adventure and not illegal, and there 
sold to the government of that country, by which she was 
made a public ship of war, restored the property in question, 
which had been captured on a subsequent cruise, to the 
Spanish claimants. The decision was founded on the fact 
that after the Santissima Trinidad had become an acknowledged 
public vessel of Buenos Ayres, she had, preparatory to the 
cruise in which the goods were taken, enlisted an additional 
crew and strengthened her armament by the purchase of a 
tender in the port of Baltimore. ( Wheaton's Heports, voL Vii. 
p. 340 — The Santissima Trinidad,) In the same volume is 
the case of the Gran Para : p. 487. There the property, though 
the capturing vessel was not commissioned as a privateer till 
her arrival in the Rio de la Plata, continued in the same party 
who had purchased her in Baltimore ; and the court were of 
opinion that she was armed and manned there for a cruise. 
The most delicate question, if not the most difficult, to 
which the late prize cases have given rise, concerns the right 
of capture of a vessel going to a neutral port with the intent 
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to sail from thence to a blockaded port^ or resorting to a 
neutral port with the intention of using it for the introduction 
of contraband into the enemy's country. The decisions on 
these points have not^ as far as I am aware, received in 
reference to the cases arising during this war the adjudication 
of the Supreme Court. In referring to the books, I find 
that Wildman, as well as our American authors Duer and 
Halleck, pronounce more emphatically than the cases would 
seem to warrant against the neutral cruiser. I appreciate 
your criticisms as to those cases which relate to the indi- 
rect trade of a citizen of the belligerent country with the 
enemy. They fall within the general interdict of all inter- 
course of that nature. 

The other cases from the English reports generally relate 
to a violation of British orders in council of questionable 
validity, or to infraction of the rule of 1756, which, during 
the wars growing out of the French revolution, was a 
source [oi constant difficulty between the United States 
and England. The rule which at one time was under- 
stood to be agreed on between the two Governments, was 
to consider the continuity of the voyage broken by the. 
cargoes being landed and the duties paid on them. 

It is somewhat extraordinary that the Congress of Paris, 
in touching oir the matters included in the declaration, 
should have omitted a definition of contraband, as to which of 
all matters connected with the subject the most doubt existed. 
On this point, I presume that we are to consider, as the 
authoritative exposition by your Government, the note of 
Earl Russell to Lord Lyons, of January 23rd, 1862, and 
which, omitting the suppressed clause from Bynkershoek, 
confines contraband to arms, munitions of war, and soldiers ; 
— ^the rule as adopted on the continent. (See Lawrence's 
Wheaton, p. 801.) The suggestion in my letter of last year 
was made with the endeavour to render unnecessary the 
visitation and search, in time of war, of neutral vessels ; and 
for which, if the declaration of Paris as to enemy's property in 
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neutral vessels, and neutral property in enemy's vessels, be 
universally adopted, there would no longer be any pretext. 
Tour objections I find are to any enlargement of the law of 
blockade, or to any apology for its extension. Should your 
views prevail and blockade be confined to places besieged, it 
seems to me that it would perfect the system of commercial 
freedom to abrogate the whole doctrine of contraband. This 
is a subject which I should be glad to discuss further, did not 
my watch remind me that, if I expect to write to you by 
this week's mail, my letter must be at once despatched to the 
post-office. 

I will only venture to add that the importance of the 
questions of maritime law, now the subjects of debate, points 
out the necessity, with the view of diminishing the causes of 
future wars, of their authoritative settlement by the general 
concurrence of nations. Associations such as yours may 
mature the public mind for an international congress, for the 
assembling of , which a proposition was introduced into the 
House of Representatives in 1861-2. 

I am, my dear Sir, 

Yours very truly, 

W. B. Lawrexcs. 
John Westlake, Esq. 



Aet. VIII.— on legal PROCEDURE.* 

T EGAL Procedure has at first sight little attraction for any 
but lawyers ; but, correctly viewed, it ought, I think, to 
interest not only the legal profession, but all other persons 
who, by education and reflection, are concerned in, and capable 
of appreciating the right administration of the law ; and I 
have chosen it as my subject, feeling convinced that as a 
social question bearing on the economy of the law, it is, when 

• A paper read at Edinburgh, before the National Association for the 
Promotiou of Social Science, by Robert Stuart, Esq., Barrister-at-Law. 
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rightly considered, not only of the greatest practical impot- 
tance^ but has at the present time special claims to attention, 
I here particularly refer to two important public documents — 
the Lord Advocate's Bill for consolidating and amending the 
Procedure of the Court of Session, and the Beport of the 
Koyal Commissioners appointed to inquire into the practice of 
the Courts of Law and Equity in England and Ireland, and 
which was laid before Parliament towards the end of last 
Session. The fact that the different systems of procedure in 
the Courts of Justice in the United Eangdom are at present 
under the anzious consideration of the Crown and Govern- 
ment, may of itself be allowed to be a sufficient reason for 
taking cognizance of so grave a matter on this occasion. 

But even if not suggested as it is at this time by the action' 
of the great public and constitutional authorities referred to, 
the subject is intrinsically of too much importance to require 
any apology for its public — even its popular — discussion. 
For, if this is a matter which not so much concerns the prin- 
ciple or policy of the law, it is one which relates to that which 
is of not less consequence to a free country ; namely, to that 
system of actual procedure and practice by which the business 
of the Courts is regulated and controlled ; by which the law 
is practically brought home to the people in regard to their 
rights, liberties, and duties ; by which their rights are vin- 
dicated, their wrongs redressed, their persons and property 
protected, and their conduct socially and individually deter- 
mined. Such being the real character and object of legal 
procedure, its importance cannot be over-estimated. It is 
indeed that which gives real value to the laws, and no system 
of jurisprudence, however excellent, philosophic, or true, can 
secure any practical advantage to those who owe it allegiance, 
unless it be assisted and applied by accurate forms of adminis- 
tration. It otherwise becomes a dead letter. 

Of the two, indeed, I would rather have a bad system of 
laws well and justly administered, than the finest jurisprudence 
erroneously or even inefficiently practised. There was a time 
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when the lawyers of England claimed the benefit of that sen- 
timent^ when taking a comparative view of ihe English and 
Scotch systems, admitting, as they at the same time did, that 
the jurisprudence of Scotland was more excellent than their 
own. *^ The law of England," they said, " is a bad system ; 
but it is well and justly administered ; the Scotch law is an 
admirable system, but it is badly administered." And in this 
•aying there can be no doubt there was much truth. And 
there are other European countries where we might easily 
find illustrations of the vital character of procedure, and be 
made to understand and feel, that whether the laws themselves 
be good or bad, their practical administration may either on 
the one hand be made the handmaid of liberty or the instru- 
ment of the despot. The finest, the most learned, the most 
scientific writers on jurisprudence, have been and are French- 
men and Germans. I shall say nothing of their respective 
judicial practice. There was a time, too, when th^ Neapolitan 
school of law was the most enlightened of its age. Need I 
say anything of the Courts of Naples ? In these countries, 
justice was a theory, and not a fact, and the people were in so 
many words told that the laws were not so much intended for 
them as for the whim and caprice of the lawgiver. 

Perhaps I should not be far wrong were I to suggest, that 
however unfavourably the law of England may contrast 
with other systems of jurisprudence, the comparative purity 
.and independence of its administration, by which it has ever 
commended itself to the respect and confidence of the English 
people, may be attributed in a great measure to that rigid 
and unbending technicality by which its forensic regulations 
have been from time immemorial, and may be said still to 
be distinguished, — in other words, that if not the system of 
English special pleading, that, at least, the principle on which 
that pleading is founded has afforded to the suitors in the 
English courts of law the best security for justice ; and that 
ihe ignorant unpopularity, as I musfc call it, of what no doubt 
may be regarded as the most subtle and crafty of the English 
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lawyer's art was an unthinking and self-delusive outcry. For 
whatever may be said against technical pleading and practice 
when compared with that rough " substantial justice " which 
appears to be the stock in trade of too miny of our modem 
law reformers. — I say, whatever may be said against technical 
pleading and practice in other respects, it at least secures 
perfect impartiality to the forms of the Courts. It does this 
by compelling a constantly unvarying appeal, in the interests 
of all classes of suitors, to the same unvarying principle of 
justice, and it obliges all these suitors themselves, without 
regard to rank or any external consideration, to use, in 
presence of the judicial magistrate, precisely the same 
language. 

Modem legislation, however, has shown that such technical 
procedure may be carried too far, and the Common Law 
Procedure Acts of recent times prove that excessive tech- 
nicality may operate so as to defeat justice. That it was 
so formerly in English Common Law practice there can be no 
doubt, and the eloquent denunciation of the system by our 
noble and learned President, Lord Brougham; in his great 
speech on Law Reform, in the House of Commons, in 1828, 
is not yet forgotten. ** Talk of scourging men with a rod 
of iron ! " his lordship exclaimed, — " Why should he do so ? 
The lash of parchment which is applied to all suitors in 
our Courts of Law, that flapper that keeps them awake by 
the sufferings it inflicts, that excellent and parental corrector 
of human errors, those engines of pleading, which, when 
they pretend to enlighten, seem only to keep the Court and 
the suitors in the dark." And the late Lord Campbell, when 
Attorney-General, stated in his evidence before a Scotch 
Law Commission, by way of justifying the opening state- 
ment that is made at trials in England, that " the record does 
not at all state what the real circumstances of the case are ; 
and the evidence that is given would be quite unintelligible 
without an opening statement." 

But, on the other hand, it cannot be doubted tliat the 
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lawyers of Scotland, in their devotion to jurisprudence as a 
science, and their disregard of the claims of technical pleading, 
have gone to the other extreme. 

It has, I confess, been a matter of surprise and regret to me, 
that what I must take leave to call the inartificial procedure 
of the Courts of Scotland should, with the example of Eng^ 
lish Courts before them, have been so long persevere! in ; and 
for myself, I confess, I exceedingly rejoice that the necessity 
of a different and better system has at length been recognised 
by the Government, and I may say at once, that in my humble 
judgment, the Legislature will do a good service to Scotland 
by adopting, with such amendments and improvements as may 
be required, and passing into law, the Lord Advocate's Bill. 
It may be regarded as a fortuna^ circumstance that this bill 
will come before Parliament for consideration simultaneously 
with the Beport of the Royal Commissioners on the English 
and Irish Courts to which I have referred, and which Report 
i« one of the most able, discriminating, and instructive state- 
ments that could be offered to our attention. Both these 
documents, the Lord Advocate's Bill and the Commissioner's 
Report, propose considerable changes in the practice of Scotch 
and Irish Courts, on the principle of assimilating the latter, 
as well as may be, to the practice of the Courts in England. 
And it is remarkable (as a perusal of the report has satisfied 
me) that while, as is well known, the judicial system in Ire- 
land, by its recognition of the separate administration of law 
and equity, and in many other particulars, is very much the 
same as, if indeed it is not identical with, the English system 
of procedure, has many points of resemblance to the legal 
practice of Scotland, while it shows a corresponding departure 
from the English rules. So far, therefore, these documents 
attest the comparative superiority of the procedure of English 
Courts, and without inquiring whether such is a justly attri- 
buted superiority, the practical boon to the people of the three 
kingdoms of assimilation in legal procedure, cannot be regarded 
asother than agreat public convenience and benefit to the people 
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of the United Eangdom, so great comparatively as to overweigh 
the local value of minor points of divergence. I sincerely trust 
that such assimilation may be permitted to go still farther, and 
that^ ere long, we of the present day may live to see the same 
system of administration regulating all the Courts of the realm, 
and to know that the Queen's subjects realize in their political 
and social* intercourse, and in all their public and private rela- 
tions, the happiness of living not only under the same constitu- 
tion and the same law, but even the same forms of law. 
Let me also throw out, although the suggestion is not so 
germane to my subject as my other topics, that for the 
purposes of this assimilation it is very desirable that the 
distinctions that are known to exist in what may be called 
the domestic institutions of the legal profession in the three 
countries, should cease, and that in fact there should be but one 
profession for the three countries, one class of law agents and 
solicitors, and one and the same bar, entitled to exercise their 
forensic office, whether in England, Ireland, or Scotland, as 
may best suit their interest or convenience. Sure am I of 
this, .that, until these professional distinctions are entirely 
abolished, we can scarcely expect that complete assimilation 
of the law and its practice in the Queen's dominions which the 
common interest of all her subjects so plainly requires. 

I am not aware of the nature of the discussion and criticism 
which the Lord Advocate's Bill has received here, but, in 
regard to those whose support it may not yet have conciliated, 
I beg you will kindly indulge me with a brief historical 
retrospect of the course of legal procedure in Scotland, and 
from which I hope you will see that this contemplated reform 
is not a mere English importation. 

The most ancient court of justice hereof which we have any 
authentic record was the curia parliamenti, but it does not appear 
to have been regularly established till 1424, when King James 
I. gave it a more settled character. Lord Stair speaks of the 
King in the following terms; *'He was one of the most ex- 
cellent and best experienced kings we ever had. He had most 
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of his breeding among the English^ by whom he had been taken 
while on his yoyage to France, and detained prisoner eighteen 
years ; and he was likewise for some time in France, being 
brought thither by Henry V., King of England, of design io 
interest the Scots in his favour, they having about that time 
fought in France with singular valour and success against 
the English. So that he had opportunity to learn and under- 
stand the order of the administration of justice in both these 
kingdoms. He did fix most of our forms by erecting of the 
chancery, and the brieves thereof, which were the fixed tenors 
of all the summonses before the ordinary courts, as they yet 
are in England, and without them no suit can be conmienced 
in the Court of Common Pleas, which is the most proper 
judicature of the Common Law of England, which brieves they 
enlarge by declarations extending the same to the several 
special matters ; and it behoved also to be so with us, till the 
erection of the College of Justice, wherein the clerks or 
writers to the signet were entrusted with the forms of sum- 
monses and diligencies.'' This curia parliamenti was followed 
by the Session, commonly known as the old Court of Session, 
which again in its turn was succeeded by the Daily Council. 
These three tribunals formed, of their respective periods, the 
Supreme Court of Scotland, and however much they may 
have been, as it is reasonable to suppose they were, improve- 
ments on each other, their jirocedure appears to have been 
substantially that described by Lord Stair, and which was in 
its leading features the same as prevailed in England, and 
which still regulates the procedure of the English Common 
Law Courts. But let it not therefore be supposed that such old 
Scottish practice recognised, as the English system now does, 
a distinction between the procedure at law and in equity. It 
did no such thing, nor was there anciently such distinction in 
England. That it was so there is shown in a very interesting 
and able manner by a paper which I had the pleasure of hearing 
read before the Juridical Society of London, by the present 
Lord Chancellor in 1855, when Solicitor-General. In this 
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paper his lordship expresses himself strongly against the 
separate system^ and he observes : ^^ The rules and maxims of 
the Common Law were so broad and comprehensive, that they 
admitted of being made the basis of an enlarged system of 
jurisprudence. A portion of the Statute of Westminster the 
Second (13 Edw. I.) was passed with a view of effecting this 
object, and of expanding the maxims of the Common Law, so as 
to render it applicable to the maxims of an advancing state of 
society. For this purpose, new writs were directed to be 
framed, as new occasions for remedial justice presented them- 
selves. And if this had been fully acted on, the Law of 
England might have been matured into a uniform and com- 
prehensive system. For it was justly observed by one of the 
judges in the reign of Henry YI., that if actions on the case 
had been allowed by courts of law as often as occasion re- 
quired, the writ of subpoena would have been unnecessary, or, 
in other words, there would have been no distinction between 
courts of law and courts of equity, and the whole of the 
present jurisdiction of the Courts of Chancery would have 
been part of the ordinary jurisdiction of the courts of law." 
The Statute of Edward here referred to by the Lord Chan- 
cellor was passed in the year 1285 ; and it concludes in 
these tenns: — "Moreover, concerning the statutes provided 
where the law faileth, and for remedies^ lest suitors 
coming to the King^s Court should depart from thence 
without remedy, they shall have writs provided in their 
cases'^ In fact, the Statute contemplated the very pro- 
cedure described by Lord Stair. But unfortunately, as we all 
know, things took a different course, and equity was compelled 
to interfere where the ordinary tribunals of the country refused 
redress — ^the injury to the legal scholarship of the profession 
being not less than tlie wrong done to the people. Happily, it 
was otherwise in Scotland, and we have every reason to believe 
that the old Scottish procedure which I have described in the 
words of Lord Stair would have still regulated the practice of 
the law here, had it not been for the circumstances which led 
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to the establishment of the present Court of Session on tlie 
model of the Parliament of Paris in 1532 ; and whose course 
of administration^ distinguished as it is by much that is learned 
and philosophic^ has been retarded — I had almost said dis* 
figured — by a system of pleading and method of trial, the effect 
of which it has long been the unceasing effort of legislation to 
counteract. [To have further persevered in such patchwork 
reform would, I venture to think, have been unwise ; and that 
the Lord Advocate has done better by bringing in his bill, - 
which, instead of being liable to the reproach (as some might 
say) of being a mere assimilation or copy of the English 
practice, may be more correctly and justly described as an 
attempt to restore the old Scottish procedure of the fifteenth 
century, while substantially retaining in the practice of the 
Court of Session all that is valuable in the system which was 
originally obtained from, as I have already shown, not an 
English or Scottish, but a French source. 

This will appear from a brief examination of the bill itself. 
It set9 out with repealing no less than seventeen Acts of 
Parliament, from the 48 Geo. III., c 51, to the 22 & 23 
Vict., c. 7, by which, more or less, the existing practice of the 
Court of Session is regulated ; and it makes, as its leading 
feature, two grand divisons of actions, namely, first those 
which may be tried by jury or otherwise, very much according 
to the plan that prevails at law in England, and which, I repeat, 
there is every reason for believing was the practice of Scot- 
land anciently; and those which require a procedure corre- 
sponding to that which prevails in the English and Irish 
Courts of Equity. The bill, even in stating such a distinc- 
tion, makes use of the English technical terms, and I was 
really, on first perusal of it, inclined to think that it might be 
read so as to favour the severance of Law from Equity, and at 
a time when it is the policy and tendency of all Law reform in 
England to put an end to the distinction— a policy and 
tendency remarkably illustrated by the speech of the Lord 
Chancellor to which I have referred. On a closer exami-* 
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tion of the bill, however, such an impression has been 
removed from my mind, and, indeed, the fact that the same 
judges, and the same Courts, are to administer both forms 
of procedure, is a sufficient answer to the objection, if made* 
It may take some time before the judges may easily accommo- 
date themselves to such a new state of things ; and they may 
be troubled with the same difficulty which, I understand, 
has been experienced in Amierica, in several States of 
which the distinction between Law and Equity has been 
abolished. This defect, as it may be called, has been 
candidly pointed out by an American lawyer, Mr. Theodore 
Sedgwick, known to the profession as the author of " The 
Measure of Damages." Alluding to the New York code of 
procedure, Mr. Sedgwick, in a letter he addressed to 
an English friend, in 1859, and which has since been 
made public, observes : " I have little doubt that you will 
before a great while come to it" (he is speaking of the fusion of 
Law and Equity), " as we have. When you do, I think you 
will find, as we have, that the greatest practical difficulty in 
effecting the change is to draw the line between those cases 
which are triable by jury, and those which are not. This 
line was, for all practical purposes, drawn with us, as it is with 
you, by the distinct organisation and procedure of Law and 
Equity tribunals ; but when we created only one set of tribu- 
nals, abolished all distinction between Common Law and 
Equity pleadings, and melted down bills and declarations into a 
complaint, we found that we had some difficulty how to classify 
the cases which should go to a jury and those which should 
properly be tried by a judge ; and this has greatly perplexed 
us." Perhaps it would not be easy to define more clearly than 
the bill does the two classes of actions ; and it is only to be 
hoped that the Court would not be long embarrassed by the 
difficulty described by Mr. Sedgwick, and that it will gradu- 
ally accommodate itself to the new procedure. For a time, too, 
it may be anticipated that the working of the bill may be 
somewhat impeded by a preliminary discussion as to whether 
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the facts of a case fall under one class of action or the 
other. 

As to the first class of actions, the procedure is to be oom- 
paratively simple and summary. They are to be commenced 
by what is called a summons, which resembles, as nearly as 
may be, the English writ, but which also bears some corre- 
spondence to the ancient Scottish brieve, commanding the 
defendant or defendants^within a certain number of days after 
service to enter appearance. In England, the plaintifi^, at the 
expiration of the time for entering appearance, is allowed to 
obtain judgment at once, or to sign judgment, as it is called^ 
and thereon execution may issue, and he may do this without 
any other formality or proceeding in Court whatever, judg- 
ment and execution following by the simple operation of the 
law. The regulations, however, on this subject are somewhat 
different in the bill under consideration, and I am not sure if 
they are improvements. According to the bill, the pursuer or 
plaintiff will not be entitled to judgment by the mere issuing of 
the writ or summons, no matter how plain the. case may be, or 
however indefensible, for, by S. 6., " unless payment shall 
previously have been made, the pursuer shall, eight days 
before the expiration of the inducise, lodge the summons with 
the clerk of the process or his assistant, for enrolment," and 
he is at the same time to lodge a condescendence of the facts^ 
which, according to the bill, corresponds to the English decla- 
ration ; and not till all this has been done is he to be entitled 
to judgment or decree, and even then not as a matter of course 
by operation of law as in England, but " it shall be lawful 
for the pursuer forthwith to enrol the cause in the Lord 
Ordinary's motion roll, and to move for and obtain decree 
against the defender." Now there really appears to me to be 
a great deal that is unnecessarily cumbrous and therefore 
expensive in such an arrangement. The issuing and service 
of the writ seem to answer no other purpose than to warn the 
defender of his liability, and to suggest to him the expediency 
of paying — an intimation, however, which could be as well 
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made by a letter &om the pursuer's solicitor or law agent. 
Possibly, however, the procedure required by the bill is 
intended to meet an objection that has frequently been made 
to separate th« sunmions from the condescendence, namely, 
that without such condescendence, there would be no sufficient 
interruption of prescription. Now, I humbly venture to think 
that the condescendence is not required for any such purpose, 
but that the writ or summons, if sufficiently endorsed, so as to 
show a reasonable identification of the claim, would be per- 
fectly good for interrupting the running of the prescriptive 
period.* It is so in England by express enactment, and I 
would suggest that if there is any serious doubt on the subject 
by the existing law of Scotland, it would be better to dispense 
with th« condescendence, and to enact that tiie issuing of the 
writ or summons shall, in all cases, have the efiect of inter- 
rupting the prescription. For any other purpose, I do not 
see that the condescendence is required at all, unless ap- 
pearance be made by the defendant, and then it would be 
time enough to lodge or file the condescendence after such 
appearance has been made. Where, however, no such 
appearance is made, and where the pursuer's claim is of 
sucli a nature that it could not seriously be disputed, I do not 
see why he should not have judgment at once as in England, 
instead of being subjected to tiie tedious and expensive 
procedure proposed by the bill. And this opinion is in 
accordance with the recommendation contained in the Report 
on the English and Irish Courts to which I have alluded. 
It appears from that Report, and it is not a little remarkable 
that, notwithstanding, as I have said, a general similarity of 
pleading and practice to that which prevails in England, 
the Irish lawyers had, in their recent Common Law Pro- 
cedure Acts, deliberately combined the writ and declaration 
or condescendence; for, in Ireland, the writ and plaint, as 
it is called, is considered fully to state the plaintiff's case 

♦ 16 & 16 Viot., c. 11. 
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162 On Legal Procedure. ^ 

without uny further pleading on his part ; and the next step 
is the defendant's plea^ on which issue may be joined, at once. 
This difference of practice, however, between the English 
and Irish Common Law Courts has been anxiously considered 
by the Royal Commissioners, who have unanimously reported 
in favour of complete assimilation, as far as practicable ; and, 
in particular, the Commissioners give it as their opinion, 
** that the English system of written declaration should be 
adopted in Ireland instead of the summons and plaint ; " and 
there really seems no reason why, with reference to the class 
of actions contemplated by this part of the Lord Advocate's 
bill, the system should be different in Scotland. I submit, 
with the greatest deference and respect, that the policy of 
the Government in regard to such legislation should, as far 
as possible, be the same in the three Kingdoms, because 
the true policy must be, to take advantage of every oppor- 
tunity of assimilating the law of the United Kingdom. It 
therefore appears to me that, on this subject, the bill might 
be simplified and improved. There is also a little ambiguity 
in regard to some of its proposed enactments. Thus, I am 
not very sure how it deals with the important matter of the 
Signet. The form of the writ given in the Schedule bears 
to be given " under the Signet," but the writ itself may be 
signed by any law agent. It will be reasonable, therefore, 
to infer, that the exclusive privilege hitherto exercised by the 
members of the body of writers to the Signet is proposed to 
be abolished, and that the Signet or Seal itself is simply to be 
impressed at the office. It may be right that it should be so, 
and it certainly ought to be the inherent right of the Queen'a 
fiubjecta to possess themselves of Her Majesty's writ in the 
simplest and most direct manner, with as little official interpo- 
sition as possible, and on the easiest and cheapest terms. Let 
me take the opportijnity of these remarks further to propose 
that there should cease to be any distinction as to privileges 
between Edinburgh and country practitioners. There is no 
0uch distinction in England and Ireland, but all solicitors and 
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attorneys are admitted by the Superior Courts both in London 
and Dublin ; and they may thereafter practise in any part of 
the country tjiey may think fit, whether in the capital or in the 
provinces. And I think that it ought to be the same in 
Scotland. Such a reconstitution would indeed be the neces- 
sary precursor of the larger reform I have hinted at, namely, 
that there should be but one and the same profession for the 
whole United Kingdom. 

The provisions of the bill as to the conjoining of actions, 
special cases, and other matters of detail, seem well conceived, 
and ought, I think, to be approved ; and the same may be 
said of the rules of pleading recognised by the bill, so far as 
such recognition goes. This, to my mind, is by far the most 
interesting part of the whole measure, and for the sake of it 
alone I should deeply lament any serious miscarriage of the 
bill in Parliament. It is, so far as I am aware, the first 
formal and technical adoption by Scotch legal auAorities' of 
special pleading as a science, namely, the science of forensic 
allegation. It might even without extravagance be contended 
that nothing deserving the name of pleading has hitherto dis- 
tinguished the records of the Court of Session, parties being 
left to their own language, and allowed to introduce into 
their averments, argumentative, even rhetorical, and other 
objectionable matter^ utterly subversive of sound judicial 
method. The pleadings were, as Mr. Serjeant Stephen 
describes them in his admirable treatise, " pleadings at large.^'* 
According to Sir James Scarlett (afterwards Lord Chief 
Baron) they were not pleadings at all, but popular pamphlets, 
which the parties wrote against each other, and the whole so 
loosely expressed, as to make it a matter of no little difficulty 
to discover by the "most careful analysis and examination, 
what the material questions were on which the litigants were 
at issue. This evil, and a more vicious evil could scarcely 
impede the administration of justice, still fully exists, and 
Bome such measure as the bill on which I am remarking has 
become unavoidable. I lately perused a voluminous Scotch 
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*^ record^'' and with feelings of utter amazement^ that such 9 
form of statement could be tolerated at the present day 
bj anj enlightened legal system. It was characterized by 
considerable ability in the way of argument and rhetorical 
inuendo, and one could scarcely read it with any attention 
without seeing what it was about } but I would defy any 
one who had not some other knowledge of the case to 
understand from it what was the material contention between 
the parties. Now this may be pamphleteering^ but it is not 
pleadings and that there should be found among the legal 
profession in Scotland any single individual who would be 
disinclined to put a stop to such mischievous procedure^ is to 
me utterly incredible. The bill, however, although it takes 
the right ground on this vitally important subject, does not, 
in my humble judgment, go far enough ; and, if I may be 
allowed the remark, there appears to me to be a certain degree 
of timidity and hesitation about these, its pleading clauses, 
which are merely permissive. A material averment should 
not only exclude matter of law, matter of evidence, or argu- 
mentative and explanatory matter, but it should be made 
issuablyy that is to say, it should be expressed in an issuable 
form, so that it may be admitted or denied in its own terms; 
otherwise, it falls short of Sir Matthew Hale's great canon of 
pleading, that " a thing should be so pleaded that it may be 
tried." But this precision also requires at the hands of the 
defender a corresponding clearness ; and I would venture to 
recommend that instead of being content with calling on him 
to deny, the form of denial should be prescribed in the bill, 
otherwise we may still have ** denied with reference to/* 
'^ denied as stated,'* and the other modes of expression allowed 
under the existing system, by which the issue is not only 
rendered obscure, but, so far as the pleadings are concerned, 
impossible. As a general rule, a defender should admit or 
traverse the case against him in his adversary's words. 

In regard to these and other particulars on this subject^ I 
think the bill might be considerably improved. It is, how- 
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^verj distmguished by some excellent regulations, and I would 
particularly notice two, as worthy of especial approbation ; 
first, its extension of the principle of the English demurrer 
(the Scotch objection to the relevancy) to all the pleadings, 
instead of being confined as at present to the summons. The 
second point to which I have referred is a change as sound as 
it is radical, for, in principle, it really goes to uproot the whole 
existing system. I allude to the proposed abolition of what 
are called " pleas in law," a contrivance which I have heard 
condemned by many experienced lawyers — the late Professor 
George Joseph Bell among others, and which, for myself, I 
confess I have always regarded as a clumsy and inartificial 
expedient. Now, what are pleas in law ? — neither more nor 
less than the interested opinions of the counsel for the parties 
as to what is the law, or, rather, what ought to be the law, to 
be applied to the case, and couched in certain terse legal pro- 
positions, which are inserted at the end of the pleading, and, 
beyond these pleas in law, parties are not allowed to maintain 
any contentious argument, for we are solemnly told, in books 
of practice, that these said pleas in law constitute the " sole 
ground of action and defence ! " A plea in England or Ireland 
is a fact, or the allegation of a fact, but such a plea as we are 
considering is an abstract, and too often a very questionable, 
legal proposition. Does it not stand to reason that all suc}i 
matter should be reserved, either for the trial or for the sub- 
sequent legal argument before the Court, nor should counsel 
be controlled or limited in the way pointed out ? The argu- 
ment should be free, and suitors should not be called in this 
way to anticipate the law for themselves, but are entitled to 
have it applied in all its amplitude, and without any reserve 
or restriction whatever. Most righteously, therefore, does 
this bill propose to abolish these pleas in law, and, for 
doing that alone, it is entitled to the warm support and 
commendation of the working profession — judges as well as 
practitioners. Grenerally, on this important matter of plead- 
ing, I think the bill afibrds promise of a good measure, and 
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certainlj is capable of being made a most yalaable reform. It 
gives the tme character to the pleading. Hitherto^ what is 
known as the '^ record" has been understood to contain 
materials for the most discorsiye speculation^ and even for 
the judgment of the Courts whereas the object and purpose 
of pleading is the discovery of the controversy of the matter 
in debate, with a view to the trial, whether that trial be of the 
fact or the law. 

For those who inay be troubled with the fear that, by the 
adoption of a more technical pleading in the Court of Session, 
unnecessary difficulties and embarrassments may be expe- 
rienced in legal business, I would strongly recommend the 
report to which I have referred on the Courts of Law and 
Equity in England and Ireland, and, in particular, the careful 
study of the statement in the Appendix, p. 97, by Gerald 
Fitz^bbon, Esq., one of the Masters of the Court of Chan- 
cery in Ireland. This paper is one of the most able, lucid, 
and instructive legal documents I think I ever read. 

There is one other remark on this subject of pleading which 
occurs to me, of importance, and it is that all the pleadings, 
from the condescendence to the issue, should be invariably 
and exclusively prepared by counsel, who, if they perform 
their duty in this respect, as I doubt not they will, ably and 
well, will strengthen the hands of the Court in administering 
the new practice, and, in particular, render the examination 
of the record by the Lord Ordinary, as provided by the bill, 
comparatively easy. It may be questioned, indeed, whether 
there should be such a revision of the pleadings by the judge. 
It would, perhaps, be better to leave the whole responsibility 
to the counsel, who would be found to derive benefit from the 
intellectual and juridical discipline which would thus be 
imparted to the discharge of their duties. 

I have now detained you so long wiA this part of the bill, 
that I fear to trouble you with the observations which had 
occurred to me on the otiier class of actions, and which are to 
be commenced by bill instead of by summons. The Scotch 
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technical phraseology used on the subject cannot conceal^ and^ 
probably /is not intended to conceal^ the fact that the changes 
proposed to be made by this part of the bill involve the adop- 
tion of a procedure as nearly as possible the same as that 
which prevails in the Court of Chancery in England^ although 
it does not appear that merely equitable interests and consi- 
derations are intended to be dealt with by the regulation 
proposed. It is simply that the procedure of the Court of 
Chancery appears to have recommended itself as convenient 
for the class of actions I have mentioned ; and, in one word, 
the old summons of declarator will be simply turned into a 
bill or petition, with the conclusions stated in the prayer. 
Assuming always that it is expedient to make a distinction in 
the procedure between the two classes of actions, I cannot 
say that I have seen anything in this part of the Government 
measure to object to ; and undoubtedly, if there is to be such 
a change, no system of practice could be pointed out having 
stronger claims to attention than the existing procedure of the 
'English Court of Chancery. That system no doubt has its 
defects, and I should hope that the bill of complaint to be 
prepared under this measure would be a better, clearer, and 
more satisfactory document than the bill in chancery is often 
known to be. It may, however, be of the less consequence to 
prepare the bill in England with a greater regard to succinct- 
ness than usually characterizes it, seeing that its statements 
are afterwards turned into interrogatories, by which the 
defendant, in the way of defence to the suit, is required to 
answer upon oath. This is a proceeding which, whatever 
may be said for or against it in other respects, certainly has 
the effect of searching the conscience, and producing a com- 
plete and unreserved disclosure of the truth. There are no 
regulations exactly corresponding to this procedure in the bill 
before us ; but the rules prescribed for the preparation of the 
defendant's answer appear to be well considered, and, if rigidly 
enforced by the Court, would undoubtedly lead to a great im- 
provement on the present practice. I would suggest, how- 
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ever^ that a power ehould be tesenred to the Court to order^ 
in its discretion^ the parties^ and not merely the defendant^ to 
swear to the truth of their statements. I may here add^ that 
as in the other points of assimilation ref^red to^ the Lord 
Advocate's bill is favoured by the Report of the English and 
Irish Commissioners before alluded to. It appears from that 
Report that not only the procedure at law, as already ex- 
plained, but also the practice in Chancery, considerably 
differs from the same practice in England, but that, after 
having fully considered the whole matter, the Commissioners 
unanimously — Irish as well as English — ^recommend the 
adoption in Ireland of the English plan. 

In conclusion, let me express the hope that, whatever form 
this Government bill may have assumed, when it becomes 
law, its provisions will, in letter and spirit, bq strictly and 
rigidly worked out by the Judges, and that, ere long, their 
enlightened decisions may reduce its enactments into a system 
of procedure, which, in the words of the great English 
charter, will secure to the Scottish people the pure and speedy 
administration of right and justice. 



Art. IX.— bankrupt LAW OF SCOTLAND.* 

TTTITHIN the last few years very great interest has 
^^ been manifested by the legal profession as well as 
by the mercantile bodies throughout the country, in 
measures tending to improve the administration of the 
law of bankruptcy and insolvency. 

The issue of this ventilation of public opinion in Scotland 

* A paper read at the Meeting of the Social Science Association, in 
Edinburgh, by James McClelland, President of the Institute of Accountants 
and Actuaries in Scotland. 
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has been the enactment of the Statute of 1856. This Act 
has done much for the amendment and improvement of the 
law, has introduced changes highly beneficial to the public, 
works expeditiously and economically, gives the creditors 
thorough possession and control of property wherever 
situated in the three kingdoms, efiectually superintends 
through the new oflSce of Accountant in Bankruptcy the 
management by trustees, and at the same time gives fair 
protection to the unfortunate trader, whose embaiTassments 
may have arisen from mistaken judgment or unforeseen 
events, while it exercises a beneficial control over all traders 
whose transactions are shown to have been of an unfair or 
dishonest character. 

From the returns of Mr. Esson, the accomplished and 
talented Accountant in Bankruptcy, it appears that the aver- 
age normal age of a sequestration is about two years ; that the 
expense of management, including all legal expenses, averages 
about 16 per cent. ; and that Ihe realization for division 
among the creditors averages about 78 per cent, of the fimds 
administered and collected. These returns show great. im- 
provements on the experience of former Acts, and prove the 
operation of the new law to be most beneficial for the com- 
mercial community. 

Many parties in the West of Scotland, where nearly two- 
thirds of the cases in bankruptcy are administered, think 
there are some additions to, and amendments of, the law still 
necessary, which it is the object of this paper briefly to 
bring under the notice of the Jurisprudence Section of this 
Association, in the hope that, should concurrence be had 
in the views about to be expressed, aid will be given in 
obtaining their adoption by this Association, and ultimately 
by Parliament. 

The first of the amendments to be noticed relates to an 
alteration of the law for the administration of trusts sanc- 
tioned by the Act of 1856. 

Accession to private Trusts, — Under this Act there are 
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arrangement clauses the object of which is^ on certain cdn- 
ditions^ to enable the creditors to stay proceedings^ and 
realize the estate under a trust or deed of arrangement. 
Professional Trustees have found so many obstacles occur in 
accomplishing the object the Statute has in view^ that they 
have been obliged in many cases to abandon proceedings^ 
and to the loss of creditors^ work out the sequestration in the 
ordinary manner under the Act. 

The clauses alluded to imply, however, that sequestration 
must always be resorted to as an initiatory step, and on this 
account they have been found to be diflScult to work in 
practice, and to lead in many cases to serious deterioration 
of the assets, and have hitherto been rarely resorted to, so 
much so that it is understood that out of 3,000 sequestrations 
which have been awarded since the passing of the Act of 1856^ 
only sixty-one cases have occurred where the clauses in ques- 
tion have come into operation. 

Now, frequent cases of insolvency occur in which seques- 
tration would often be fatal to the interests of the creditors. 
Under the present law, to wind up the estate extrajudicially, 
the concurrence of every creditor is needed. A creditor for 
£50, refusing to concur in the proceedings of the general body 
for winding up under trust, has the power of placing any 
concern, of whatever magnitude, under sequestration. 

The power thus held by a single creditor operates very 
prejudicially in many trades, involving contracts, in the 
completion of which the larger portion of the insolvent's 
assets sometimes consists. In such trades as iron and wood 
ship-building, iron founding, manufacture of steam-engines, 
railway, gas, and water plant, and in iron and coal mining 
operations, great loss would often be caused by sequestra- 
tion, involving, as it does, sometimes the forfeiture and 
sometimes the abandonment of favourable contracts and 
leases, and thus rendering the large capital invested in such 
establishments comparatively valueless, when detached from 
such contracts and leases. 
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In our large and increasing foreign trade, cases often occur 
in which the assets lie on one side of the world and the 
debts on another. It will be obvious, even to the uninitiated, 
that bankruptcy, in the majority of these cases, must prove 
very detrimental to the interests of the creditors. 

The remedy proposed for this state of matters is to engraft 
on our present bankrupt law the clauses contained in the Act 
of 1861 for England, applicable to trust deeds, executed for 
the benefit of creditors, for compositions, and for what are 
called in that country inspectorship deeds. 

The chief points embodied in these clauses are : — 

1. That a majority in number, representing three-fourths in 
value of the creditors of £10 and upwards of a debtor, shall 
approve of the deed. ' 

2. That trustees, appointed under such deeds, shall concur 
in and execute the same. 

3. That the deed shall be published under certain notices, 
and registered. 

4. That the debtor shall make oath that the proposed con- 
currence has been obtained, which shall also be certified by 
the trustee. 

5. That thereupon possession of the insolvent's property 
shall pass to the trustee, and that the management shall be 
subject to supervision of the Bankruptcy Court, as if the pro- 
ceedings had been conducted under the Act. 

The clauses alluded to, of which the above are an abstract, 
have been found to work beneficially for all parties. This is 
amply shown by the return of cases occurring under the new 
law, since its adoption in 1861. 

It appears that for the year ending 1862, the number of 
bankruptcies and insolvencies, coming under the Act, were 
12,457, of which there were worked under the Act, 9,549 ; 
and under the trust deed clauses, 2,908 ; total, 12,457. 

Subsequent years will doubtless show similar results, and 
an increased number of cases taking advantage of these 
clauses. No return on this head has yet been made to Par- 
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liament^ but It is believed the above figures show a near 
approximation to the truth. 

It appears then that in one year^ under the English law, 
about 25 per cent, of insolvent cases have taken advantage of 
the clauses alluded to ; while under our law only 2 per cent 
have done so in five years. 

It will, it is hoped, be evident from these returns, con- 
trasted with the meagre number of cases of a like character 
under the Scotch Act, that the trust deed clauses under the 
English Act, have wrought for the benefit of all concerned, 
and, if adopted in any new legislation on the subject for 
Scotland, will lead to similar results. 

The views now expressed in regard to the amendment of 
this portion of the bankrupt law have been carefully 
considered by various public bodies in Glasgow, including 
the Merchants' House, the Chamber of Commerce, the 
Faculty of Procurators, and the Institute of Accountants 
and Actuaries, and with their practical knowledge of the 
working of the laws of bankruptcy and insolvency, all of 
them have come to the conclusion that the proposed assimi- 
lation of this portion of the Bankrupt Law of Scotland with 
that of Enjgland would be highly beneficial for the public 
interests. 

Distribution of the Assets of the Partners of an l7isolve7it 
Company, — According to the law on the subject now existing 
in Scotland, the assets of the partner of a company are applied 
in payment of his own individual debts, pari passu with the 
debts owing by the company, diminished only by the com- 
pany assets. The condition of Scotland, and the state of trade 
at the period when the law prescribing the above mode of 
banking was made, are so difibrent from the combinations and 
extent of trade as now existing, that it is thought the time 
has come for dealing with this question of the private assets 
of a partnership in a different manner from what they have 
hitherto been dealt with. In former times, the bankruptcies 
occurring were, in the greater majority of cases, parties 
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carrying on business in their individual capacity. These 
cases were the rule, the insolvencies of parties associated 
for trade as companies were the exception. In the present 
day the rule is entirely altered. Trade and all descriptions 
of business have so much increased, with so many ramifica- 
tions and stupendous interests, and the division of labour so 
great, that it is found to be absolutely necessary that associa- 
tions of more than one individual must take place profitably 
to carry on trade or merchandise. 

When a bankruptcy occurs in one of these associated firms, 
the individual partners always owe private debts of greater or 
less amount, and it is generally found that the only assets be- 
longing to them are household efiects. The value of these 
generally amounts to a very moderate sum, and after exhausting 
the company assets the creditors of the company have the 
right of proving on the individual estates, along with the pri- 
vate debts of the partners. It is clear from the operation of 
the law as it now stands, that the creditor of the private estate 
will get a mere pittance in ' dividend, while the joint or com- 
pany creditors will carry off the largest share. It is believed 
that this state of the law works very injuriously for a large 
class of industrious tradesmen who supply the partners with 
the necessaries, clothing, and luxuries of life, and in coming 
to claim in bankruptcy the tradesmen find a mere pittance set 
apiurt for them in payment of family supplies. ^ 

To remedy this state of matters, the bankrupt often appeals 
to relations and friends to supply the necessary funds to clear 
off such debts, and failing such appeal it is not uncommon to 
find, that anticipating a suspension of payments, the partner, 
without relation to company necessities, draws funds from the 
common till, sufficient to pay individual responsibilities. When 
the suspension occurs and the cash-book comes to be looked 
into, such abstraction of the funds produces an uneasy feeling 
in the minds of creditors, and one hostile to the debtor. The 
present state of the law, and the desire on the part of the 
debtor to preserve credit in his family with the tradesmen with 
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whom he is dealing, makes it a sort of temptation for him to 
commit this delinquency. 

The remedy for this state of matters has long been recog* 
nised in the Statute Law of England. In that country the 
law says that the separate or private assets of a debtor, having 
one or more partners in the trade or business carried on, shall 
be applied, in the first place, in liquidation of his private debts, 
and after the liquidation of such debts, should a reversion of 
assets arise, the proceeds thereof are handed over for distri- 
bution among the joint or company creditors. 

This mode of dealing with the private debts of the partner 
of a company has been found to work equitably and efficiently 
in the administration of the bankrupt law of England, and 
from inquiries made among the leading solicitors practically 
engaged in the administration of the bankrupt law throughout 
the centres of population, including London, it is found that 
this portion of the English bankrupt law works with effi- 
ciency in by far the largest portion of cases coming under 
the Act. 

Taking, therefore, the experience of England upon this 
point, and looking to the hardships accruing to a large body 
of tradesmen often ill able to cope with losses of the character 
named, and taking also the abstract principle of the case into 
consideration, the remedy proposed is to assimilate on this 
head the laws of the two countries, and in any amendment 
of the present Bankrupt Act for Scotland, a clause to this 
effect would place the claims against the private or separate 
estates of a bankrupt on the footing named above, viz., that 
the assets of the individual partners of a company should, 
under sequestration, be applied to the payment of private 
debts, and that the surplus of assets, if any, should be handed 
over for division among the joint or company creditors. 

Administration of Assets of Bankrupt Estates in Foreign 
Countries and Colonial Settlements. — All parties who are in 
the least degree cognizant of the working of estates under 
bankruptcy are aware that the greatest difficulty often pre*; 
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yails in administration of assets situated in foreign countries 
belonging to creditors. The utmost diflGlculty has been found 
in the management of this important branch of bankruptcy. 

The machinery under the present Statute is ample for such 
management when the property is situated in any portion of 
the three kingdoms, and gives the creditors unlimited control 
over every portion of such property of the bankrupt. 

The Statute also provides for the recognition of the trustee's 
title in all Her Majesty's colonial possessions; but it is 
generally found that the trustee has no proper control, 
although, as in many instances, it happens that the debts and 
obligations of a company are owing in Great Britain, while 
the property and assets are all situated in foreign countries. 
The trustee has thus no personal control in the management 
or collection of these assets. He may correspond with the 
parties or representatives of the concern, and receive from 
them accounts stating the situation of the property, and these 
may often be found to tally pretty accurately with the cor- 
responding statements in the books kept in this country ; and 
as is frequently the case the trustee may send out powers of 
attorney. It then depends upon the party to whom the power 
is sent, making the necessary investigations, taking charge of 
the assets, and controlling the bankrupt partners, by exami- 
nation into their affairs, and directing realization and remit- 
tances. In the greater majority of cases this is found to be 
an irksome duty, and one so onerous for the representative of 
any house of respectability who may be employed, that the 
duty asked to be devolved upon them is very frequently de- 
clined, and the whole management and control is thus left in 
the hands of the partners themselves. It is not surprising that 
this should be the case in numerous instances where foreign 
houses are asked to undertake such duties. The British 
merchants stationed in colonies and foreign countries form so 
limited a society, that all those of respectability are in con- 
stant intercourse with each other, and, independent of businesa 
matters, frequently meeting in social communion. Men of 
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atanding in such circumstances are very much averse to take 
up actively any powers that may have a tendency to bring 
them into collision with parties with whom^ previous to mis- 
fortune> they may have associated in a small community on 
intimate and friendly terms. 

In very many cases which have come under the writer's 
professional notice^ he has found the employment of the 
partners abroad to work well and beneficially/but there are 
often such interests at stake that this method of winding up 
by the bankrupt himself is by no means satisfactory. Various 
cases have been managed by the writer in the course of a 
long experience which justifies this statement^ and he will 
now briefly state the result of some of these. 

1. A concern failed^ having establishments in this country, 
and in two districts of Columbia, 

The business was for a time efficiently managed both at 
home and abroad. It was, however, ultimately unsuccessful, 
and the estates were placed under sequestration in Scotland. 
The records in the books were well kept, and duplicates of 
the foreign books sent home to this country. The only parties 
entrusted with the realization of the property abroad were the 
resident partners. They continued for a time to correspond 
and remit vrith regularity, but excuses ultimately came in place 
of remittances, and the party having the chief charge both of 
property and books, marries a Spanish lady, and the creditors 
are informed that the property held by the partner at the 
period of the marriage could be legally vested in the wife. 
This was accordingly done, and the partner then ceased both 
to correspond and to remit. 

In a second case, the partners of a house in this country 
were placed under trust, and those in Columbia were invested 
with winding up the concerQ, selling the property belonging 
to the creditors, and accounting to assignees for the property 
placed under their care in trust. Correspondence and ma? 
nagement were for a time regularly conducted. But it was 
discovered that one of the partners at an establishment in the 
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interior had invested company funds at his command in copper 
mines, from which nothing has ever been recovered. An 
attorney was thereafter employed to take charge, and con- 
siderable remittances were from time to time made, but un- 
fortunately in the exercise of the discretion usually placed in 
the hands of an attorney under the powers committed to him, 
this party in the absence of satisfactory bills with which to 
remit, invests the funds for temporary purposes under his 
charge in a large purchase of salt. The quantity was so large 
as to have attracted the attention of the then Government, who 
for a time forbade the sale of the article. This embargo 
was continued for a time, but having been removed, the salt 
was disposed of under credit, a portion only of the proceeds 
reached this country, and the remainder, whether collected by 
the attorney or not, has never been ascertained, having long 
been looked on as a bad debt. 

A third case alludes to a house in Scotland having two 
partners resident in this country, and two at the foreign esta- 
blishment. The concern got into difficulties through some of 
the usual vicissitudes of trade. The creditors being all in this 
country, and the whole assets under control of the foreign 
house, deemed it right to place the affistirs under trust. This 
was accordingly done, and concurred in by all the partners, 
save one of those who were resident abroad, and seeing the 
large interest at stake, it was resolved to send out to the Gulf 
of Mexico, where the business of the house was carried on, an 
attorney from this country, to protect the interests of the 
creditors. This gentleman had a thorough knowledge of the 
management of business in foreign countries, and the creditors 
had perfect confidence in him. He was employed, and armed 
with ample powers, and proceeded to the country and placed 
his credentials before the resident partner of the company. 
The foreign partner receives the attorney with marked cool- 
ness, declines access to books, papers, or property, ultimately 
fastens a personal quarrel on the attorney of the creditors, 
sends him a challenge to fight, and defies the whole powers of 
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the creditors and of their attorney. It was found from the 
state of the law in the country alluded to, being then open to 
the highest bidder, that the representative of the creditors was 
powerless, and after exchange of correspondence with the parties 
at home, it was resolved that the attorney should return to this 
country. This he did without having recovered a shilling of 
the company's property, and incurring a debt for expenses of 
upwards of £1,000 which the parties in Scotland had to pay. 

In the meantime the foreign partner retains the whole 
property, denies the accuracy of the home accounts, and at 
the same time refuses access to the books kept by him, trades 
for his own profit on the creditors' funds, makes money, and 
being desirous of returning to England, endeavours then to 
make a compromise, which is ultimately done by a fourth 
part of the balance of the account in this country being 
accepted from him. It is evident in this case that, had it not 
been the desire of the foreign partner to revisit England, the 
creditors would never have received a shilling of the balance 
due. 

The fourth and last case which may be stated arose from 
the failure of a house in Central America. A company 
carrying on business in Scotland, and having large interests 
and correspondence with foreign countries, agreed to make 
advances to this house in anticipation of receiving produce 
from Central America. The accounts wrought pretty well 
for a time, but through vicissitudes of trade, and the sanguine 
character of the parties, both houses suspended payment. 
The foreign house, in obedience to their agreement to ship 
produce in reimbursement of the money advanced, had pre- 
pared a cargo of coffee which was destined for the house in 
Scotland alluded to. The coffee was bought, set apart, and 
partially shipped, when the foreign house became insolvent 
The partner abroad was desirous of fulfilling the engagement 
made on the faith of the money advanced, but parties in Eng- 
land who had knowledge of the likely failure of the house in 
Central America, sent powers of attorney to- a party who 
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then acted as British consul, and through these powers the 
whole assets, including the cargo of coffee alluded to, were 
seized, converted, and sent to this country, and are now held 
by a house in London, without the other creditors of the 
foreign house receiving any portion of their debts, and no 
action in this country has yet been able to compel the house 
in London to give up any portion of the property thus ac- 
quired. The unfortunate consul has been suspended for his 
rash act, but this gives no direct benefit to the unpaid 
creditors. 

Now if it is shown that in the practice and experience of 
one professional man serious losses have occurred in the 
administration of such bankruptcies, what must be the loss 
from time to time occurring when the very large ramifications 
of our foreign and colonial trades are taken into consideration ? 
In the year 1848 the value of the exports of goods from 
this country to all countries of the world amounted to 
62 millions sterling, and in 1860, previous to the beginning 
of the American war, the exports had swelled to the enormous 
sum of 135 millions. On the other hand, the imports of all 
kinds into this country in 1854, when the computed net 
value of imports- began to be published, amounted to 152 
millions, and in 1860 had reached to 210 millions. Taking 
the outgoings and incomings of the country, it appears there* 
fore that during the year 1860^ we were dealing with 345 
millions sterling. When the imports to this country fall into 
the hands of creditors,, ample justice is done to parties in 
foreign countries having claims on the insolvents; but the 
reverse is often the case when the exports are in th^ hands 
of parties in foreign countries. From these figures it must 
be abundantly evident that from time to time bankruptcies 
of more or less magnitude must occur where assets, arising 
from exports t4» foreign countries, and belonging to creditors 
in Great Britain, will be placed in the hands of parties 
thoroughly independent of the control of the bankrupt laws 
of this country, and to whom the realisation of these assets 

N 2 



180 Bankrupt Law of Scotland. 

will, in the majority of cases, be intrusted. And it seems 
to be a matter of certainty that cases of insolvency will take 
place^ where the safety of large amounts of property will be 
involved^ and where efficient protection in its administration 
will be urgently called for. The question then arises with 
the magnitude of the interests at stake. What are the legis- 
lative remedies requisite to be adopted to bring about a 
system of management abroad fitted to secure the just in- 
terests of the whole creditors ? It may not be easy to answer 
this question, and the writer does not ofier any definite scheme 
for the solution of the difficulty. But it has been thought 
that the requisite control might be effected through the 
representatives abroad of the Colonial and Foreign Offices, 
rendering their active assistance in case of need on official 
application from authorized parties in this country representing 
the creditors, and that such courts in India and the Colonies 
as should be named by an Order in Council, should be made 
ancillary to the Courts of Bankruptcy in Great Britain for 
the purposes of the management, collection, and transmission 
of assets to this country; and in like manner, the Courts 
of Bankruptcy in Great Britain should be made ancillary to 
the Colonial courts for like purposes. Such a measure might 
accomplish the desired end in our Indian and Colonial posses- 
sions. It would leave untouched, however, the question of 
control and management of the property of insolvents in 
foreign countries, but when we look around and observe in 
various countries associations similar to our own in active 
operation, with whom we are in many cases in close corre- 
•spondence, it is not unreasonable to expect, in the present 
enlightened administration of commercial questions in most of 
the foreign nations with which this country deals, that by 
reason of conventions with such States, a plan similar to what 
is indicated above might be effected. ^ 
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Aet. X.— extract from lord BROUGHAM'S 
LETTER TO THE EARL OF RADNOR, 

**T> UT though not much was effected, yet somewhat of a very 
-■-^ solid and substantial kind was put in good train for Law 
Amendment. I must first of all mention the Lord Chancellor's 
Bill for consolidating the Statute Law, giving a full table of 
Acts, or parts of Acts repealed either directly or by implication. 
This is a very necessary preliminary to consolidation, and the 
table is most ably drawn by very accurate and laborious persons 
— Messrs. Wood and Reilly. That this should be examined in 
its details by either House was practically impossible, and both 
took it upon confidence in these learned persons, for whom the 
Law Lords vouched. This was a very important matter, and 
showed that what Lord Lyndhurst and I had repeatedly 
urged, was now practically admitted — namely, that if you wish 
to have a digest, there is but one course — ^giving confidence to 
skilful workmen ; and if you do not so confide, better say at 
once what this distrust amounts to, that you do not desire a 
digest. The Lord Chancellor says that he desired much more 
than a consolidation of the statutes. He wished to have a 
digest of the Common Law as declared in the many volumes 
of Reports, and no one could deny the importance, not to 
say the necessity, of such a digest. But when he went on to 
propose a Commission for expurgating the Reports, selecting 
those decisions which were undisputed law, and rejecting those 
which were wrong, I and others stated distinctly that such a 
course was wholly out of the question, as the correcting of 
judicial errors must be by the Courts upon appeal, or by the 
Legislature in declaratory Acts. 

The important subject of Convict Treatment was taken up 
in the House of Lords, and a Committee sat under Lord Caer- 
narvon, who had very ably introduced the question. But a 
Commission was issued, of which Lord Grey was at the head. 
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As great alarm bad been felt from persons bigh in office having 
manifested a leaning against tbe Irish system^ it was highly 
satisfactory to find that both Lord Caernarvon's Committee and 
Lord Grey's Commission reported decidedly in favour of the 
Irish system^, which had entirely succeeded^ and against the 
English which had altogether failed. 

I once more endeavoured to obtain the concurrence of Par- 
liament on the great subject of Reconcilement^ on which I have 
so often and so anxiously addressed you ; and I rejoice to think 
that some progress was made towards this blessed improvement 
in our judicial procedure. The objection made to the former 
plans^ that they were compulsory, was now entirely removed 
by the new Bill which Mr. M. Kerr, a learned and ex- 
perienced judge of a local court prepared, and which made 
recourse to Keconcilement wholly optional to all parties. It 
met no opposition, and my belief is, that the late period of the 
session at which it was presented alone prevented it from 
passing our House.- There are reasons why the measure should 
originate in the Commons, and I trust next session, with the 
patronage of my excellent friend, your brother, it will be 
brought in there. One can never forget that where Conciliation 
was first and most judiciously tried, in the Danish dominions, 
the result has been the settling without going to trial of 29,000 
out of 30,000 suits brought in a year. 

What a saving of expense and of anxiety is thus effected, 
and how impossible not to desire anxiously that we in this 
country may be allowed to share in the prodigious benefits of 
Keconcilement ! 

The other great measure which I have so long had at heart, 
that effecting in criminal cases that vast improvement in the 
law of evidence, the examination of parties, so as to give the 
defendant the option of being examined, subject of course to 
cross-examination, received a remarkable support from the 
petition of Mr. Blundell last session. He had suffered 
severely under the imperfection of our Criminal Procedure. 
Having written to the committing magistrate that he had 
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reason to believe a charge preferred by an attorney known to 
him was groundless, but on which the man suffered imprison- 
ment till the grand jury threw out the bill preferred, but not 
until the prisoner and his family were ruined, the attorney 
complaining of the letter as a libel instead of bringing his 
action, when Mr. B — as well as himself might have been 
examined, proceeded by indictment, when of course he himself 
told his story, and Mr. B — 's mouth was shut. The con- 
sequence was a conviction and sentence of imprisonment. 

The only objection of the least weight ever urged against 

giving the defendant his option was that if from weak nerves 

or other cause he declined to avail himself of it, the suspicion 

would arise that he was conscious of guilt. No doubt the 

judge ought to explain to the jury that this did not followi 

But it was suggested by Lord Campbell that we ought to 

begin by confining the measure to cases of misdemeanor on 

which the prosecutor was a private individual and tendered 

himself for examination. To this proposal I acceded, and last 

session presented a Bill with this restriction; and I have every 

reason, from what passed on B — 's petition, to believe that this 

fc measure will be successful, those who had been strongly 

g:. against the option in all cases being quite disposed to give it 

i in this instance where the want of it works such manifest 

injustice. 
[^:: But it is impossible to view this subject from any point 

In, and not be greatly struck with the great defect in our 
efc criminal procedure — the want of a Public Prosecutor. Our 
mode of proceeding is perfectly barbarous, and not only 
Y throws a burthen on the party injured by the offence, but 
iii>, gives no security for the offender being prosecuted at all. 
yfi The exertions of Mr. Phillimore, when he was in the House of 
0: Commons, were entitled to great commendation, and he met 
jjji: with but scanty support from friends to the improvement of the 
^ law. Surely it is time at length to make the experiment 
^, (as I had in 1834 arranged with Duncannon, Home Secretary), 
^jii in the Central Criminal Court, the Treasury to employ expe- 
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rienced counsel to prepare Bills and superintend the coUeotion 
of evidence, as is generally done in some counties^ the West 
Biding of Yorkshire for example. Not that a great deal more 
is not required to place England upon the same footing aa 
Scotland. In this important particular,, if my excellent and 
truly learned friend Mr. Napier, ex-Chancellor of Ireland, 
had succeeded in obtaining the appointment of a minister of 
justice, as he repeatedly attempted, and at last succeeded 
in obtaining an address of the Commons in favour of the 
measure, it is certain that the want of a public prosecutor 
would not continue to render our criminal procedure at once 
inconsistent and inefficient. 

The loss of Lyndhurst, my oldest friend,- yourself and 
Glenelg excepted, was a severe, though not unexpected blow, 
during the late Congress at Edinburgh. Of his 'great and 
good qualities I need say nothing, but of his admirable con-* 
duct in regard to Law Amendment I am here bound to speak. 
His firmness and candour were above all praise. When we 
differed, as upon my Local Courts Bill, which he threw 
out by a very narrow majority in its last stage, he afterwards, 
upon further consideration, came round to the necessity of 
the measure, and by his powerful assistance the great im- 
provement of establishing County Courts was carried. On 
another measure next in importance, the admission of Evidence 
of Parties, he was beset by high judicial authorities, including 
the Chancellor (Truro) himself; — but he turned a deaf ear 
to all their objections^ and but for him, I verily believe, 
I should not have carried the Bill. The loss of such a man, 
on all matters of importance, on none more than the Amend- 
ment of the Law, is truly irreparable. He was opposed, and 
firmly opposed, to its worst enemies — those who will hear of 
no change, and those whom no change will satisfy." 

Oct. 20, 1863. 
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POSTSCRIPT.— MR. SERJEANT SHEE. 

nn HE Profession have been much surprised that Serjeant 
-*- Shee has been again passed over, on the occasion of the 
recent vacancy in the Judicial Bench. The fact that Serjeant 
Shee has more than once ^one circuit as a judge had 
strengthened the hope that his pre-eminent position at the Bar, 
a position due as much to his high character as to his great 
gifts of oratory, would have ac length received the tardy 
recognition of the Crown. It had begun to be believed that 
as far as the appointments to the Bench at Westminster were 
concerned, the days of political bias, party influence, and 
religious bigotry, had passed away. Unhappily it would 
appear that the belief was too sanguine ; and that even if the 
maxim detur digniori is allowed to sway in other instances, 
the advocates of Catholic Emancipation are resolved that the 
full benefits of that measure are not to be extended to the 
Bench and Bar. 

It is rumoured that the Lord Chancellor has been coerced 
in this matter, and if it be so we are bound to say that his 
lordship has abdicated. For it is wholly beyond question, 
that with him rests the appointment of all puisne judges, 
and of the Chief Baron, and it is of the utmost importance 
that he should exercise this high trust without any com- 
munication whatever with his colleagues. The rule, we can 
say without fear of contradiction, is that until he takes the 
Sovereign's pleasure, he mentions the person he proposes to 
no one ; and this is absolutely necessary to prevent all poli- 
tical interference, and to make the Chancellor's responsibility 
entire and undivided. This rule has been observed by former 
Chancellors, and it is much to be regretted if, on this occa- 
sion, as is generally believed, it has been broken through. 

We need hardly say that no such interference with the 
prerogative of the Great Seal was ever permitted by Lord 
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Lyndhurst^ whose recent deatlr, though at the extreme term 
of life, has been the subject of deep feeling among the 
profession. We hope that on some early^ occasion we may 
be able to devote some space to his eventful life, and also 
to that of another ornament of the bench who has passed 
away since our last publication. Sir Cresswell Cresswell. 
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us for Review, and which appear in this part of the Ma3AZInb, do not preclude 
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A' Popular and Practical Introduction to Law Studies, and to every 
Department of the Legal Profession. By Samuel Warren, D.C.L. 
Third Edition. In 2 Vols. London : Maxwell, 1863. 

Thebe can be no doubt that, to whatever branch of our profession 
a student of the present day should propose to betake himself, he 
would be advised to commence very early operations on either Stephen 
or Blackstone. There can be as little that, of whichever of these 
treatises he may make clioice, he will have worked into his mind, at 
the close of his study, but a very small part of what is really con- 
tained in either. This cannot arise from the inherent dryness of the 
subject, for law is not drier, at any rate, than conic sections : it cer- 
tainly is not from the repulsiveness of the manner in which it is pre- 
sented to him, for Blackstone's style has been said to cloy with 
sweetness : nor is it, either, that Blackstone is unhappily defective in 
system and logical arrangement, for the result we have noted is 
equally observable after the study of Stephen. Without any of these 
causes to account for it, it is, we believe, a truth, that an honest 
student commencing his law studies with Blackstone or Stephen must 
undergo more labour and with less at the end to show for it, than 
appears to be at all consistent with the emphatic eulogium of Lord 
Mansfield. 

The case is, we apprehend, that, invaluable as these Commentaries 
are for the view which they present of the whole field of law, and 
universally recognised as they have been, both for their authority and 
their not over-minuteness, as the fittest first book for a student, they 
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are neither of them properly an introduction to law studies. They 
presuppose a large amount of knowledge to be already in the reader's 
mind — an amount, indeed, fatal to their own usefulness if they were 
to attempt to supply it. The acknowledged First Book still wants 
an Introduction. 

Has Mr. Warren supplied this want ? 

Mr. Warren is entitled, it appears to us, to claim on his side the 
evidence of mercantile success — a test to which we, for our parts, 
acknowledge that we are disposed to pay very considerable deference. 
His book is now in its third edition, and has doubled its original size, 
and it has reached this stage at a rate not much less rapid than is 
expected of an ordinarily successful text book intended for daily 
practice. So far it appears evident that Mr. Warren has clearly sup- 
plied a want, and the only question is, if he has also supplied the 
want. 

In acknowledging frankly that we do not think he has, we are not 
going to treat our readers to the oft-repeated objections on the surface 
which Mr, Warren has already survived. No doubt it is possible to 
imagine a considerably better book : probably it would not be diffi- 
cult, especially with Mr. Warren's mistakes before us, to write one. 
No doubt, too, the book does seem to exhibit a larger share of vanity 
than is usually expected to be seen in public. But we are not sure 
that this is so serious a defect. An earnest student will be too busy 
to attend to it; -a half-earnest one may be kept amused by it. Mr. 
Warren is free, too, from the affectation of deeming certain matters 
" beneath the dignity of history," and tells the student all about his 
roast mutton in the Temple as freely as he explains — and this he does 
well — ^how to study his cases in pupils' chambers. What Mr. Warren 
has proposed to do wo think he has done very fairly, at too great 
length, to our thinking, but, in general, with quite adequate skill and 
judgment in the use of his materials. 

But still the question recurs to us — Will the student make more of 
his Blackstone or Stephen if he begins first with Warren, than he 
would without him ? and we certainly do not see how we can say that 
he will. 

Mr. Warren gives the student a much too long chapter, some sixty 
pages altogether, on the formation of the legal character ; the essen- 
tials of which are, according to him, very numerous, but not distin- 
guishable, as far as we can perceive, from those which are required 
in other avocations besides the bar. A respectable turnpike-keeper, 
we venture to think, would have a right to be grievously offended 
with us if we denied him the possession of a " capacity of sustained 
attention," " clearness of perception," " rapidity and flexibility," 
"calmness," "patience," "tact,'* or "presence;" meaning by this 
latter, in full accord with our author, " port, air, and demeanour." 

We also do not think that the student will be particularly advanced, 
at the outset of his studies, by the lengthened parallel between law 
as it was and law as it is, however interesting and valuable at a later 
period ; we think a somewhat more learned development of the same 
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subject would be likely to be. But our complaint of these points is 
not so much per se^ as because they take up the space of matter which 
the student wants much more, and which here ought to be and is not 
supplied to him. 

Mr. Warren hits exactly upon our diflSculty in that part of his 
second volume in which he quotes at length Blackstone's remarks on 
the '' title to things personal by contract/' and adds his own and Mr. 
Starkie's observations upon the helplessness in which the student is 
involved of entertaining the slightest practical sense of the meaning of 
this passage. He comes nearest to supply our want in the chapter 
in which he describes his pupil at chambers ; and in our judgment, if 
he would extend the matter of this kind over three parts of his book, 
we would cheerfully sacrifice whatever else might be necessary. 
The real existing introductions to law students are Paley's Moral and 
Political Philosophy, and Dumont's 3 vols, of Bentham. These tell 
us what the actual relations are with which law deals. Their defect 
is — and it is one which Whewell but imperfoptly supplies — that their 
information is so exceedingly general. Why should not a book be 
written from which the commencing law student should be able to 
obtain a detailed knowledge of what the actual necessities are of our 
daily life 1 From these necessities he would himself derive the duties, 
and would then come armed beforehand to the mastery of the whole 
arrangements which the law provides for their enforcement. 

It would be a simple enough suggestion, surely, to start with, that 
the law knows nothing of its subjects, but that they are men and 
women who may do each other wrong ; and that its whole develop- 
ment is nothing more than a gigantic scheme for preventing this 
result. Yet, if this be so, it surely is obvious that the more fully the 
student has had his attention directed beforehand to the things wherein 
and the means whereby wrong is every day being inflicted, the more 
complete will his appreciation be of the " essences " of Blackstone 
when he comes to them. It is true no doubt that it is only in the 
practice of life that he can learn all that practical life is ; but this is 
an objection which tells as much against Mr. Warren's own plans for 
chamber-study as against our demand that the student shall receive a 
considerable portion of the assistance in question from himself. 

It cannot really be said that it is impossible to give a student a 
suitable apprehension of what engagements he enters into by becom- 
ing a trustee, for instance, or a member of a Joint Stock Company. 
We do not mean the law, but the fact At present, in the great majo- 
rity of cases, he only learns the facts, through finding out the law which 
bears upon them. Or why not explain to him the nature of the social 
and family nece^^sities which are provided for by an ordinary marriage 
settlement ? Why not give him a distinct idea what stock is, or a 
banker's cheque ; or describe to him, so that he need not be taught it 
by experience, exactly what is meant by being in debt ? 

Our space does not permit us to discuss the matter, or we should 
urge that both practically and scientifically we are entitled to that 
which we have required. As between ourselves and Mr. Warren we 
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have no desire to impute it as a fault to him^ that lie has not proposed 
to do precisely what we want. All we contend for is, that between 
his introduction and Blackstone's Commentaries, there is still a gap 
which it will greatlj help a student to have filled up. 

A Treatise on the Laws, Pririleges, Proceedings, and Usages of 
Parliament. B7 Thomas Erskine May, C.B., Clerk Assistant 
of the House of Commons, and Barrister-at-Law. Fifth Edition. 
Butterworths. 

The approved excellence of Mr. May's treatise requires no com- 
mendation from us. It has passed through five editions with unusual 
rapidity. It has done so notwithstanding that it addressed itself, 
being strictly a book of practice, to an apparently small constituency 
of readers, — the working members of Parliament and the small body 
of parliamentary agents. And it has had the unusual felicity of 
having ostensibly contributed to, if it did not distinctly occasion, the 
most important reform which has taken place in our private bill 
procedure — the assimilation of the standing orders of both Houses. 

The bulk to which the book has gradually grown has not been 
caused by any deviation from its original plan, — ^further than this. It 
was in the first instance considered by Mx. May that his work would 
be used mainly as an ordinary text book ; the practitioner resorting 
as in other cases, to the original precedents for more exact guidance. 
He has found himself compelled, it appears, to cite gradually with 
increasing fulness from the journals of both Houses until the treatise 
before us has become for all but exceptional cases the recognised 
authority. In other respects the succeeding editions have differed 
from each other, as the present does from the first, only in carrying 
down the new decisions to the date of their publicati^. 

The chapters relating to private bills exhibit frequent traces of the 
author's revision, but the most important additions are observable in 
the portion of the book which treats of the public practice and 
proceedings of the House of Commons. The chapters more 
particularly on Motions and Questions, Bules of Debate and 
Divisions, Committees of the Whole House, and Select Com- 
mittees, Public Bills, Ways and Means, Elections, and Election 
Committees — will all be found to contain a lucid statement of the 
law and practice of the Houses, as it has evolved itself out of the 
activity of recent sessions down to the present day. The point on 
which Lord Palmerston was ultimately held to have vacated his seat 
in 1861, by accepting the Lord Wardenship of the Cinque Ports ; 
the warrant including a grant of '^ all manner of wrecks ; " and the 
omission, noted in the previous page, of all words which formerly 
attached honour to the office of the Chiltem Hundreds, so that they 
may now without obvious impropriety be granted to members whose 
reasons for resignation do not entitle them to the " especial trust and 
confidence " of the Crown, may be referred to as instances of the 
continual revision which the author's preface assures us that his 
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work has undergone. Another may be seen in the paragraphs which 
point out the distinctions which have obtained in practice between 
public and private bills. 

We should like nothing better than with Mr. May's work before us 
to sit down to an article which should carry our readers through an 
actual day's work of both Houses. Our present purpose, however, is 
confined to drawing attention to the new edition of his treatise, which 
we have done in language not above its deserts. 

The Evidences of Accomplices, &c. By John Herbert Plunkett, Q.C., 
for many years Attorney-General of New South Wales, Sydney. 
* 1863. 

This is an extremely painstaking and apparently candid resume of 
the decisions from Lord Holt downwards, which establish that a 
conviction upon the uncorroborated evidence of an accomplice is legal; 
and that the habit of judges to advise juries to require corroboration 
in point of identity or otherwise is a mere rule of practice. It 
would be of more interest in this country if the facts of the case; out 
of which it appears to have arisen, had been stated instead of 
darkly alluded to, and if the praiseworthy earnestness of its author 
had been allowed to exhibit itself without the shoals of italics by 
which almost every page is (to our thinking) sadly disfigured. 

A Letter to Sir Roundell Palmer, Knt., M.P., Her Majesty's Solicitor- 
General, on the Present System of Law Heporting, its Evils and 
the Remedy. By W. T. S. Daniel, Q.C. 

Mr. Daniel's plan for remedying the evils of the present system of 
law reporting i||ingenious, and deserving of consideration. We hope 
to be able on some future occasion to discuss its merits in our pages. 
At present we only wish to call attention to the unfair and ungenerous 
manner in which Mr. Daniel has treated the authors of the preface to 
the first vol. of the Weekly Reporter. The preface purports to be 
written by the then editors of that publication, and sets forth the 
merits of the system of reporting which had been adopted in the 
<* Weekly Reporter." Some statement of this nature was certainly 
called for on inaugurating a new system of reports. Mr. Daniel has 
been pleased to attack it in the most unmerciful manner, and to 
charge the gentlemen referred to with acting in a commercial spirit, 
and with having shown a tradesman-like propensity to puiSing. We 
have reason to know that these gentlemen had no commercial interest 
whatever in the publication, and that the proprietors themselves were 
not actuated by any such motive as that imputed to the editors. 
We have every reason to believe that the publication was started for 
the purpose of remedying a serious evil, and conferring a boon on 
the profession. Mr. Daniel may think that the plan was not a good 
one, but he should take care not to ascribe motives of an unworthy 
nature to those with whom he may not happen to agree. 
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A Practical Treatise on the Law of Auctions. By Joseph Bateman, 
LL.D. Fourth Edition by Rolle Rouse. Maxwell, 1863. 

Db. Bateman's useful treatise has not suffered in Mr. Rouse's hands. 
The classes for whom it is principally intended will find Mr. Rouse's 
notes practically valuable. 

A Handy Book on the Game and Fishery Laws. By Geo. C. Oke, 
Second Edition. Butterworth, 1863. 

This little work by Mr. Oke, Clerk to the Lord Mayor's Court at the 
Mansion House, and author of several books on Magisterial Law, 
will be a welcome volume in the hands of those whose business it is 
to study the Game Laws. It contains the whole Law as to Game 
Licences and Certificates, Poaching Prevention, Trespass, Rabbits, 
Deer, Dogs, Birds, and Poisoned Grain, throughout the United 
Kingdom, and Private and Salmon Fisheries in England ; systema- 
tically arranged, with the Acts, Decisions, Notes, Forms, Sugges- 
tions, &c. 

The book is intended to be used, not read. Any person practi- 
cally interested in any kind of game will here find what he wants 
without difficulty. 

The Stowage of Ships and their Cargoes, Freights, Charter Parties, 
Ac. By Robert "White Stevens. Third Edition. Longman. 

This can hardly be called a professional work, though it contains a 
useful digest of decisions. But the practical information which it 
contains with great fulness and care for accuracy on all points with 
which shipping'-business men must be conversant, will be invaluable 
to gentlemen whose practice lies more especially in this branch of the 
law. 

The Law of Nations considered as Independent Political Communities : 
on the Rights and Duties of Nations in time of War. By Travers 
Twiss, D.C.L. Vol. H. Longman & Co. 

This volume has been received too late for review in the present 
Number* We hope to draw attention to its valuable contents in our 
next. 
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The Edinburgh Meeting of the National Association for the Promotion 
of Social Science came to a successful close on the 14th of October. 
The discussions of the week in those departments specially interesting 
to the legal profession were of more than usual value, as will appear 
from the following Reports, read hj the secretaries of the departments 
at the concluding meeting : — 

JUKISPKITDENCE. 

*• In the Department of Jurisprudence there has been a series of 
very important discussions, which have been enriched not only by the 
learning and talents of numerous members of the English, Irish, and 
Scottish Bars, but likewise by the matured wisdom of distinguished 
jurists who have presided over the highest judicial tribunals of 
England, and of Ireland, and in India. Most of the subjects which 
have been so sifted are of much practical importance. They include 
among other matters : — 1 . Proposals which have been made for amend- 
ing the bankrupt law, as to which a resolution was referred to this 
committee, who recommend its consideration by the council. 2. For 
the establishment of a public register of debentures of railway and 
other joint-stock companies, in order to secure the public against the 
risk arising from such companies issuing such securities to an amount 
exceeding their statutory powers. 3. For altering the relation between 
workmen and their employers to the effect of abolishing imprisonment 
as a penalty for breach of contract by the former. 4. For rendering 
it competent for the accused in criminal prosecutions to tender them- 
selves as witnesses in their own favour. 5. For improving the 
administration of justice in Scotland, particularly in regard to jury 
trials in civil actions. 6. For improving the administration of the law 
of lunacy. 7. For establishing such a system of titles of sites for 
houses and other buildings in towns as would be at once simple^ and 
inexpensive. And 8. For introducing into Scotland indefeasibility in 
titles to land similar to that which has been established in Ireland, by 
judicial conveyances of the Landed Estates Court, and in the Australian 
Colonies by registry of titles and certificates, or what is called the 
Torrens system. That system was fully explained to this department 
by its author Mr. Torrens, the Registrar-General for South Australi.a 
There was also an interesting discussion as to the marriage laws in 
the different countries of the United Kingdom. A very important 
paper of Statistics of Bankruptcy in Scotland was given in by Mr. 
Esson, the Accountant in Bankruptcy. These discussions have had 
the effect of bringing together the most cogent arguments on both 
sides of the questions submitted, and of thus preparing them for thei^ 

imate settlement by the Legislature.'* 
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PUNISHMENT AND REFOBMATION. 

'^Nineteen papers on subjects relating more directly to the 
prevention, punishment, and reformation of crime have been sub- 
mitted to this department ; and six papers bearing on the temperance 
question were read on Tuesday the 13th of October. The subject 
which excited the most general interest was the treatment of convicts 
while in prison, and on their discharge on ticket-of-leave. Far less 
difference of opinion on this question prevailed than on former occa- 
sions. The following resolutions, which are identical with those 
passed at the meeting of the council in London in February last, and 
which are set forth in the Keport read at th^ opening meeting of the 
Association in Edinburgh, received what the committee believed to be 
the almost unanimous concurrence of the department: — 1. That 
the failure of the present system of convict discipline in England 
is chiefly due to the short sentences frequently passed on habitual 
criminals, the want of an efficient probationary stage for convicts 
under sentence, and of police supervision over discharged prisoners. 
2. That these defects would be remedied by adopting and carrying 
out the principles of the convict system which has been so success- 
fully administered in Ireland. 3. That it is not desirable to attempt 
any return to the old system of transportation, which, apart from the 
opposition it would provoke from the Colonies, would entail heavy 
and permanent expense on this country, without producing any 
adequate advantages, or any results which would not be better, as well 
as more cheaply, obtained by well-regulated convict establishments at 
home. 4. That at the same time it is most desirable to encourage 
the emigration of criminals sentenced to penal servitude, who shall 
have, by steady industry and labour whilst in prison, or whilst under 
probation, saved sufficient to enable them to defray the whole or the 
greater part of their passage-money to any colony tney may select. 
As supplementary to these resolutions, two others were approved of, 
which the committee recommend to the council as deserving their 
careful consideration. They are as follows : — 1. That it is desirable 
for the Grovernment to take advantage of refuges for female convicts, 
as supplementary to the convict system. 2. That it is desirable that a 
special committee be appointed for the purpose of devising some com- 
prehensive organisation throughout the country, with the view of 
assisting the Grovernment in the development of our secondary 
punishments." These resolutions were put to the whole Association 
and carried at the concluding meeting. 

TRADE AND INTERNATIONAL LAW. 

'* Your committee have to report that in this department thirty 
papers were read, many of which led to interesting discussions, the 
more important of which your committee propose to indicate. The 
department has not considered it advisable to submit any special reso- 
lution for the consideration of the council. A resolution regarding the 
principle on which taxation should be imposed was proposed in the 
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department, but it being found that considerable diversity of opinion 
existed, it was not considered advisable to seek to pledge a body of 
the influence of the Association to the advocacy of any opinions, 
unless these could have been adopted unanimously. The first subject 
of interest that was presented to the department was that of taxation, 
upon which two papers, and also a letter from Mr. Richard Cobden to 
the Liverpool Financial Association, were read. These all advocated 
direct, in preference to indirect, taxation. The reading of these was 
followed by a long and interesting discussion, in which, on the one 
hand, it was argued that direct taxation was more economical, more 
conducive to morality, and more equitable. It was also contended 
that the removal of the fetters which Customs and Excise laws 
imposed upon trade would so increase the prosperity of all classes that 
even those upon whom apparently heavier burdens would be laid 
under a system of direct taxation, would in the long run be benefited 
by the change. On the other side, it was held that the evils ascribed 
to indirect taxation were nearly all inherent in taxation of any kind« 
that by direct taxation it would be found impossible to raise the 
amount of revenue necessary for the purposes of the State, and that 
under such a system the great body of the people — namely, those 
dependent on weekly wages — ^would wholly, or almost wholly, be 
freed from sharing in the public burdens. A subject at the present 
time of still greater interest — ^namely, that of international law*— occu- 
pied much of the attention of the department. Three papers were 
read upon the subject — two of these advocate the immunity of private 
property from capture at sea during war ; while the third contended 
that although the capture might involve great hardships to indivi- 
, duals, yet that its abolition was impracticable and undesirable; from 
the discussion which followed it seemed to be agreed that it was 
desirable to adopt every honourable means for the purpose of avoid- 
ing war, but that, when war was entered upon, such measures, con- 
sistent with justice, should be taken as were best fitted to bring it to 
a speedy conclusion. The department, however, arrived at no con- 
clusion as to whether the termination of war would be accelerated 
by the abolition of the right of blockade, or of the capture during 
war of private property at sea.'* 

In the other three Departments — Education, Public Health, and 
Social Economy — a great many important discussions took place. The 
number in attendance at the meeting was 2,830. 



APPOINTMENTS. 
Sir James Plaisted Wilde, one of the Barons of the Exchequer, 
has been appointed Judge of the Probate and Divorce Court, in 
the room of Sir Cresswell Cresswell, deceased. 

Mr. Seijeant Pigott, M.P., has been appointed a Baron of the 
Exchequer in the room of Sir James Wilde. 

The Queen has been pleased to appoint the Right Hon. J. D« 
Fitzgerald one of the Judges of the Court of Queen's Bench, 
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Ireland; Mountifort Longfield, Esq., LL.D., Judge of the Landed 
Estates Court, Ireland; Sir William Atherton, Knt., Q.C., M.P.; Sir 
B. J. Phillimore, Knt., Advocate-General ; Sir Thomas Staples, Bart, 
Advocate-General in Ireland. The Rt Hon. Thomas O'Hagan, 
Attorney-General for Ireland ; R. P. Collier, Esq., Solicitor-General ; 
Robert Bayley Follett, Esq. ; Henry C. Rothery, Esq., and John 
Hazlitt, Esq., to be Her Majesty's Commissioners, to inquire into the 
Constitution, Establishment, Officers, Practice, Procedure, and 
Fees of the High Court of Admiralty in Ireland. Mr. W. Neilson 
Hancock, LL.D., of the Irish Bar, and Mr. H. R. Vaughan Williams^ 
of the English Chancery Bar, have been appointed Secretaries to the 
Commission* 

Sir Roundell Palmer, Solicitor-General, has been appointed 
Attorney-General ; and Mr. R. P. Collier, Q.C., M.P., Counsel to 
the Admiralty, succeeds to the Office of Solicitor-General. 

Mr. John Johnson, of the Common Law, has been appointed 
Recorder of Chichester, in the room of the late W. M. Bridger, Esq. 

Mr. Hosack and Mr. J. E. Hill, of the Northern Circuit, have been 
Appointed Revising Barristers for the Districts of Northumberland 
and the West Riding of Yorkshire respectively, in the place of 
the late Mr. Grant, and of Mr. Blanshard, who has been appointed 
to a county court judgeship. 

Mr. Serjeant Kinglake has been appointed Senior Counsel for 
the Post Office, on the Western Circuit, in the place of the late Sir 
Frederick Slade, Bart., Q.C. 

India.— Mr. Henry Mills, Q.C, has been appointed a Puisne 
Judge o( the Supreme Court of Calcutta, in the place of Sir 
Mordaunt Wells, resigned; and Mr. Walker Marshall, Barrister- 
at-Law, has been appointed Official Reporter of the same Court. 
Mr. F. D. Melville has been appointed Assistant-Judge and Sessions 
Judge at Poena $ Mr. F. Macnaughten, Assistant-Commissioner of 
Ghinwarra, Judge of the SmaiU Causes Court, at Jubbulpore; and 
Mr. J. Connor, Barrister-at-Law, Coroner at Bombay, in the room 
of Dr. R. T. Reid, resigned. 

Lagos. — Mr. Benjamin Way has been appointed Chief Magistrate, 
and Mr. Thomas Mayne, Stipendiary Magistrate, for the Settlement of 
Lagos. 

Uppeb Canada. — ^The Hon. Archibald McLean, late Chief Justice, 
has been appointed Presiding Judge of the Court of Error and 
Appeal, in the room of the late Hon. Sir J. Beverley Robinson, 
Bart., C.B. ; the Hon. William H. Draper, C.B., of the Court 
of Common Pleas, Chief Justice, in the room of the Hon. A. • 
McLean; the Hon. W. Buell Richards, Justice of the Common 
Pleas, the Chief Justice, instead of the Hon. W. Draper; the Hon. 
John Wilson, Q.C, Justice of the Court of Common Pleas, and 
Martin O'Grara, Esq., Police Magistrate for Ottowa in the room of 
J. B. Lewis, Esq., resigned. 

West Ikdibs. — ^Mr. T. Mildway Sherrington has been appointed 
Attorney-General for the Island of Grenada. # 

o2 
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July. 
21st. ScuRLOOK, J. T., Esq., Attorney and Notary. . 

21st. Gedge, Petek, Esq., Solicitor, aged 25. 
22nd. Holmes, Alpbe0 G., Esq., Solicitor, aged 43. 
27th. Dick, A. R., Esq., Sheriff Substitute of Berwickshire. 
28th. CuiPBBLL, H. B., Esq., Solicitor, aged 60. 
29th. Cbesswell, Sir Ckesswell, Judge of the Probate and 
Divorce Court, aged 69. 

Augtist, 
3rd. Barker, Samuel, Esq., Solicitor, aged 82. 
8th. Slade, Sir Frederick, Bart., Q.C., aged 61. 
11th. Turner, Abraham, Esq., Solicitor, aged 51. 
12th. Bridger, 'W. M., Esq., Recorder of Chichester. 
15th; Steyeni, William, Esq., Solicitor, aged 80. 
18th. Foot, Lundt Edward, Esq., Barrister, aged 72. 
19th. GiLLETT, H. F., Esq., Barrister, aged 33. 
20th. Newton, W. N., Esq., Barrister, aged 41. 
31st. Payne, Charles H., Esq., formerly Commissioner in Bank- 
ruptcy, aged 72. 

September, 
6th. Cradock, Thomas, Esq., Solicitor, aged 66. 
19th. Blamire, George, Esq., Barrister, aged 75. 
20th.' Pater, John, Esq., Solicitor, aged 51. 
i28th. Cnirrr, Edward, Esq., Barrister, aged 59. 
29th. Flarrinqton, E. F., Esq., Barrister, aged 43. 
30th. Jones, Joslah, Esq., Solicitor, aged 36. 

October. 
4th. Coode, Charles, Esq., Solicitor, aged 84. 
12th. Ltndhurst, Right Hon. Lord, late Chief Baron of tbe 

Exchequer, and Lord Chancellor, aged 91. 
17th. Clayton, William, Esq., Solicitor, aged 31. 
18th. CoNWAT, J. J., Esq., Barrister, aged 45. 
18th. Atre, Charles E., Esq., Solicitor. 
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Archbold. — ^The Poor Law : comprising the whole of the Law of 
Settlement, Relief, and Removal of the Poor, with Forms. By L F. 
Archhold, Esq., Barrister. Eleventh Edition. Post 8vo. 30«. cloth. 

Bateman. — ^Practical Treatise on the Law of Auctions. Fourth 
Edition. By RoUa Rouse, Esq., Barrister, 12mo. 10#. 6d cloth. 

Doria and Macrae, — ^The Law and Practice in Bankruptcy under 
the Provisions of the Bankruptcy Law Consolidation Act, 1849, as 
amended by subsequent statutes, 17 <& 18 Vict., c. 119, and 24 & 25 
Vict., c. 134, including the General Orders and Forms of Pro- 
cedure. By A. A. Doria, and D. C. Macrae, Esqr8.„ Barristers. 
Vol. IL, Part IL (completing the work). 19*. 6(/. boards. 

Olen. — ^The Public Works (Manufacturing Districts) Act, 1863 ; 
the Relief in Aid Acts, 1862, 1863 ; the Local Government and 
Nuisances Removal Amendment Acts, and the other Acts of the 
Session 1863 relating to Local Authorities, including the Bakehouse 
Regulation Act, 1863, &c. ; with Litroduction and Notes. By W. C. 
Glen, Esq., Barrister. I2mo. 39. 6<i. cloth. 

May. — ^A Treatise on the Laws, Privileges, Proceedings, and 
Usage of Parliament. By T. E. May, Esq., C.B., Clerk Assistant of 
the House of Commons, and Barrister-at-law. Fifth Edition, revised 
and enlarged. 8vo. 32a. cloth. 

Owiton. — Highway Law : a Manual for the Use of Waywardens, 
Clerks, and Surveyors : to which* are added Notes, Forms, Cases 
Statute, &c. By H. A. Owston. Post 8vo. 78. 6d. cloth. 

Paterson. — ^The Practical Statutes of the Session, 1863. (26 <& 
27 Vict.) ; with Introductions, Notes, Tables of Statutes repealed and 
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Art. L— law REPORTING. 
JT^HE public meeting of the Bar which took place on the 
2nd of December last in Lincoln's Inn Hall, whether 
productive of any direct practical result or not, cannot but 
prove of importance, not only to the legal profession, but the 
general public. 

It is no small matter that such a body as the Bar of Eng- 
land, assembled in solemn meeting specially convened for the 
purpose, should have declared it to be their deliberate opinion 
that the mode in which the decisions of the judges (which 
form, practically, no small portion of the law of England) are 
recorded, is insufficient for the public need, and intolerable to 
the profession itself. 

In a Publication intended peculiarly for the profession, and 
whose pages have been more than once devoted to the dis- 
cussion of this very subject, it cannot be necessary that we 
should enter, either on any lengthened exposition of the 
nature of or necessity for the existence of published reports of 
judicial decisions, or on any defence of the conduct of those 
who have endeavoured, by such means as lay in their power, 
to meet and supply an admitted public want. It will scarcely 
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be thought requisite^ either that we should again enter upon 
the oft examined question of the comparative merits of a code 
and a system of unwritten law, or consider whether a system 
of " case law " is, or not, capable of being advantageously 
combined with a definite code. But, whatever may be the 
merits or demerits of an attempt to supply by a written 
code materials for the decision of every conceivable case 
which in all futurity may arise between man and man ; and 
whatever effect on the eflSciency of such a code might be pro- 
duced by the publication of judicial expositions of its articles 
as applied to specified circumstances; no reasonable doubt 
can exist that, in a system like that of England, it is abso- 
lutely indispensable that some means should be provided for 
informing those whose duty it is to advise the public in 
matters of law, not merely of the general principles on which 
the Judges act, which are to be found in certain well-known 
legal maxims of obvious justice, but also of the particular 
manner in which these principles are from time to time 
applied to specific sets of circumstances. Without some 
such guide, the application of legal principles to the matters 
of every-day life would be a task which, in a multitude 
of instances, no one, before litigation, could reasonably 
undertake. Those who have felt what is the position of 
a practitioner called upon to advise upon a case ^^ of the 
first impression," even with all the assistance in the way of 
analogy and otherwise which the reported cases supply, can 
conceive what would be the state of legal advisers in this 
country, were every case, from the absence of reports, to be 
reduced to a position of ** first impression." It is a trite 
remark, that the difficulty of arriving at a general rule is as 
nothing compared with the task of applying that rule, when 
laid down, to the circumstances of individual cases. An 
illustration of the state of things likely to result from the 
want of reports, even In a system of code law, may be found 
in the well-known evidence given by M. Berryer to the 
French Academy, as to the working of the code principle in 
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France (where the authority of previous cases is disregarded, 
every case being brought directly to be tried by the code) ; 
wherein he mentions a case of disputed construction of one par- 
ticular article of the code which came fourteen times before 
the Court of Cassation with varying results, and which never- 
theless was then, and probably is still, considered as open to 
dispute and discussion as at first. Here, on the other hand, 
where the judges consider themselves bound to follow the 
authority of their predecessors, it seldom happens that more 
than one judgment is required to establish or elucidate any 
particular legal principle, though the sets of facts which come 
within that principle may require further definition and 
explanation. 

But it needs no argument to show that the certainty and uni- 
formity in the advancement of justice, which is the principal, 
if not the only, advantage of this peculiarity, can only be 
attained through the medium of a well-directed and trust- 
worthy system of reports. The greatest judges are but men : 
and, profound as their learning, ready as their wit may be, it 
is obviously impossible that they can know, unless they be 
told, what has happened in a court in which they were not 
present, between parties to whom they are strangers. 

But it is not enough that they should know what has been 
actually decided : were that so, the records of the various 
courts would furnish the most complete conceivable series of 
reports, and would render all other reporting not merely un- 
necessary, but positively mischievous. But as the object of a 
report is to establish or elucidate a legal principle, and thus to 
serve as a guide for future litigants, or might-be litigants, and 
their advisers, it is essential that there should be preserved, 
not merely the actual decisions, but the reasoning on which 
the judges proceeded, and the grounds on which their judg- 
ments are founded. 

To meet this requirement it has been suggested that the 
judges should be called upon to embody the reasons for their 
judgment, and the authority (if any) on which it is founded, 

p 2 
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in the judgment itself; as the judges occasionally do in 
France^ and as the Louisianian judges appear to have done ia 
a case which was recently before the courts of this country ;* 
so that the principle on which they have acted should appear 
on the face of the record. 

But this^ again, besides imposing much additional labour 
on the judge, would be insuflScient for the purpose. It 
being an admitted principle that the remarks of judges 
are to be taken secundum subjectam materiem, it be- 
comes of importance in the use of a precedent, to be 
able readily to distinguish the material facts on which 
the decision turned ; and this information the record, which 
merely contains the pleadings, &c., could not supply ; while a 
proposition to add to the record the evidence would be open 
to the double objection, that it would at once render the 
record so unwieldy as to be unmanageable, and overlay the 
material facts with the immaterial and often conflicting evi- 
dence out of which they have to be picked. 

But the objection does not stop here. The great majority of 
modem causes have some analogy, more or less remote, with 
cases which have been already reported ; and wherever there 
is, or appears to be, any conflict between the authorities, 
wherever the apparent effect of the modem judgment is to 
overrule or modify the more ancient decision, it becomes of 
importance to know whether that decision was or not pre- 
sent to the mind of the later judge at the time, in order 
that it may be clear whether he did or not intentionally 
and deliberately overrule, alter, or modify it. But this can 
only be done by preserving in the report a note of the 
authorities cited to or by the judge when the matter was 
before him, it being of course assumed that any case 
actually cited was present to his mind, at least to this extent, 
that he could not run directly counter to it per incuriam. 

But a report to be valuable as a record in perpetuam rei 

* Simpson v. Fogo^ I. Ham., 196. 
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memoriam, requires still more than this. For, just as the 
language of the judges is to be interpreted according to the 
circumstances of the case, so is their reasoning to be con- 
strued with reference to the arguments addressed to them. 
And thus it becomes necessary for a complete report to give 
a note of the points argued by counsel on each side, and the 
authorities cited in support of each particular point. And 
this, which is by far the most difficult and certainly not the 
least important part of an accurate report, it is manifestly 
impossible, even were it proper, to introduce into the 
record. 

From all these considerations it follows, that it is a matter 
of the greatest mpment to the public that the reports of 
decided cases should, on the one hand, be generally and im- 
mediately accessible to those who have to advise or direct the 
course of litigation ; and should, on the other, possess such 
entire completeness and unfailing accuracy as to command, 
with certainty, the confidence of, and to supply all necessary 
information to, the Bench. 

Now, it is obvious that these qualifications do not co-exist 
in any series of reports which we possess : and we believe it 
to be, in the nature of things, impossible that they should do 
so. The series which are brought out separately by the 
various gentlemen under whose names they are known, and 
which are sometimes, but inaccurately, called " The Authorised 
Reports," are, indeed, in general, carefully and accurately 
prepared, and are issued with the additional guarantee, ou 
which we shall presently have some remarks to offer, that the 
judges have had an opportunity of examining the proofs, and 
preventing any unintentional misrepresentation of their judg- 
ments. But they are necessarily (from their limited circula- 
tion) excessively expensive, and (from the care and detail 
with which they are prepared) exceedingly dilatory as well, 
and thus they are at once beyond the purses of the great 
majority of practitioners, and behind the exigencies of daily 
practice. On the other hand, the various weekly and other 
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periodical series of reports, while they, or some of them, go 
far to show what can be accomplished in the way of cheapness 
and dispatch, are ipsa naturd rei wanting in the fulness and 
accuracy which can only be attained by great care and labour, 
and which, therefore, requires for its production an amount oi 
time which they cannot command, and of skill which they 
cannot repay. 

But the evil does not end hete. None of the reports pro- 
fess to publish every decided case ; and if any of them did so, 
the pretence would be manifestly false. Indeed, the vast 
majority of the cases which come before the courts involve no 
principle calling for record, but are either matter of disputed 
fact, or cases of such peculiarity of circuipstance as to be use- 
less as a precedent, and these, as a general rule, are not 
reported. Other cases there are, a few, which are clearly of 
such importance as to secure their report in all the concurrent 
series ; and so far as these are concerned, every purchaser of 
any one set of reports would be practically safe. But there 
are many, very many, cases of an intermediate kind, which 
one reporter would, in the exercise of his discretion, reject, 
whilst another would admit it into his reports ; so that, in each 
of the SIX existing sets of reports, and in each of sixty different 
sets, were there so many, some cases will probably be found 
which are not noticed in any of the others, the result of which 
is that no practitioner can feel himself absolutely safe unless 
he either buy or obtain access to every report which is pub- 
lished,. no matter what their number. From this it follows 
that the purchasing public are burdened with the necessity of 
paying for some reports six times over, and for the great 
majority of the cases which are reported two or three times 
over, because there are, in each set of reports, some cases 
which they cannot venture to do without, and which they 
cannot get from any other set. 

This is the evil ; the questions are, first. Is it susceptible of 
a remedy ? and, secondly. How is such a remedy to be worked? 
And here we must premise, that in considering this subject, 
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we carefully abstain from expressing any opinion as to the 
comparative merits of any of the present competing sets of 
reports. Such a discussion would be neither appropriate to 
our pages^ nor germane to our immediate object — the con- 
sideration of the best practicable system of law reports. 

In the discussion which took place at the meeting of the 
Bar, there appeared an irreconcileable difference of opinion 
between the principal speakers, on a point of fundamental 
importance. Mr. Daniel maintained that it is the duty of 
the State to publish the reports, which in effect form the 
'^ Conmion Law," just as much as it is, as is admitted, the 
duty of the State to promulgate the Statute Law. Mr. 
Denman, on the other hand, considered reporting a matter 
in which the State was not merely at liberty, but in duty 
bound, to abstain from interference ; and Sir Hugh Cairns, so 
far as we understood him, took practically the same view. 

We confess that we do not entirely agree with either opinion. 
There are two distinct aspects in which reports can be looked 
upon, and which draw with them different, and sometimes 
opposite results. On the one hand a volume of reports is a 
repertory of the Law, a record for the guidance of all future 
generations of what the law of England is in reference to cer- 
tain specified states of fact, and a virtual code of directions to 
all future judges how they are to act when similar states of 
fact, or others involving the same or analogous principles, 
come before them in the course of litigation. And in this 
point of view the reports are as much a matter of public con- 
cern, and possess as direct a claim to the attention of the State, 
as the Statutes themselves ; a claim of far greater weight than 
that of the records, whose place, for all public purposes, the 
reports more than fill, and yet whose preservation is admittedly 
a proper function of the State. On the other hand, reports 
may be considered as information, for the current use of the 
profession and the public, of what actually takes place in our 
Courts of Justice ; and in this view of their utility it is of the 
highest importance that the reporters should be free from all 
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suspicion of GoTemment or judicial control : and that the 
judges should eyer feel that they are acting not merely in the 
presence of an independent and fearless Bar^ but also^ through 
the medium of that Bar, in the face of the whole reading 
public. This is the view which seems to have impressed Mr. 
Denman so strongly. 

That State interference with the issue of reports, if tolerated 
at all, should be reduced to a minimum, is, we think, suf- 
ficiently obvious ; and we do not hesitate to assert that any 
approach to reducing the reporter to the position of a Govern- 
ment functionary, or even of a salaried servant of the State, 
would be fraught with evils greater than any now complained 
of; but we do not by any means admit that there is no mean 
between absolute non-interference and absolute official sub- 
jection. The outcry raised by some of the public journals 
against such interference, on free trade grounds, we do not think 
requires any comment ; if it be for the advantage of the entire 
public that any particular article (say ships of war) should be 
manufactured by the Government, it is no violation of the 
principles of commercial free trade that the State should 
supply that article for itself. Indeed, the same thing is done 
without objection in the case of the Statutes. What the par- 
ticular relations between the reporters and the Government 
(if any) ought to be ; or how far the State can interfere to 
make reports cheap and acceptable without trenching on the 
independence of the reporters, are questions on which we do 
not now intend to enter. But we maintain that no scheme 
for the purpose, if otherwise feasible, would be objectionable 
as being either an improper application of public money, or 
a violation of the law of demand and supply. 

Of a very different nature^ as it seems to us, is the scheme 
suggested by Mr. Daniel, that all reports, except one, should 
be excluded from judicial cognizance. It must be remembered 
that it is the decision, and not the report, which is the autho- 
rity; and if it be brought to the knowledge of the judge, 
qu&cunque via, that a particular decision has been pronounced. 
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it is not easy to see on what rational grounds he can refuse to 
attend to it. It is admitted that any barrister^ who happens 
to be present, may report vivd voce, as amicus curice, and 
there does not seem to be any good reason for extending the 
privilege of reporting in print with a partial hand. 

On this point we may be permitted to refer with approba- 
tion to the remarks contained in a letter (from whose tone, 
however, and general conclusions, we entirely dissent) which 
appeared a short time ago on this subject in one of the legal 
periodicals. 

** It is," says the writer, " the right of every barrister to 
cite from any book that illustrates, or in other respects bears 
upon the case he is arguing, whilst it is the judge's duty to 
attach the weight due to such authority ; but he could not, 
he would not, he dare not, refuse to hear it." Will Mr. Daniel 
invoke the aid of the Legislature to compel the judges to do 
BO? Or will the Legislature interfere? Suppose a case 
decided, and Mr. Daniel's authorised state or judicial reporter, 
whichever he may be, omitted to report the case ; and the 
vigilance of the Weekly Reporter caught his authorised brother 
napping, will the Legislature be disposed to say that that case 
which is only to be found in the Weekly Reporter should not 
be cited in Court? ***** 

" Suppose a case decided iu the Queen's Bench on a point 
of criminal law, which, with the usual despatch, appears in the 
Weekly Reporter in due course, and the case is cited before 
a magistrate in Cumberland, or at some other place distant 
from London, as being on all fours with the one under con- 
sideration ; Is he to do an act of injustice to the prisoner by 
refusing to hear the case, in the absence of which he commits 
him to gaol?"* 

It is, indeed, true that, without absolutely refusing to hear 
cases cited from the different weekly series, judges do, per- 
haps unconsciously, attach less weight to these reports than 

* Solicitor's Journal^ Vol. viii. p. 109. 
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to the " authorised " series, and place thein somewhat upon a 
level with cases cited from personal recollection or MSS.— 
which are always, and naturally, treated as entitled to less 
consideration than the published reports. So completely is 
this the case, that it is no uncommon occurrence to hear a 
judge ask, when a case is mentioned with a reference to 
the Law Journal, or one of the weekly series, ^* Is not 
that reported in Beavan?" (or whatever the *^ authorised" 
report in the particular court may be ;) and if it appear that 
it is so, he almost invariably requests that a reference to that 
report shall be the one given to him. But the difference 
between this sort of preference and a recognised monopoly is 
the difference between competition and patronage. 

But still the question remains — Is it or not possible to 
produce reports which shall combine the principal qualifica- 
tions before enumerated, so as practically to supersede, with- 
out forbidding, competition ? 

The subject is by no means an easy one, and it may be that 
no definite scheme for the purpose can be readily suggested, 
but there are some obvious characteristics which any such 
scheme must possess. What the public and the legal profes- 
sion require cannot, we venture to think, be supplied by any 
one series of reports. For the purpose of a perpetual record 
of judge-made law, the existing " authorised " series seems 
better adapted than any system which has yet been proposed ; 
as combining, at once, the necessary accuracy and complete- 
ness with practical independence alike of the State and the 
judicature : while, for the immediate use of practitioners in 
the courts, pending the issue of the better series, the current 
weeklies supply a want which more pretentious reports, not 
possessing their cheapness and rapidity of issue, could never 
fill. But though we admit that a double series of reports is 
thus necessary, it by no means follows that six competing 
publications are anything else than an intolerable nuisance. 
And even a double series (such as would be afforded by the 
authorised reports combined with some one of the weeklies). 
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though a great improvement on the existing system, would 
not adequately meet the requirements of the position, and 
could not be ma^e suflSciently efficient to overcome opposi- 
tion, unless both its parts were conducted by the same 
persons. For not only is there great waste of labour, for 
which the public must, in some form or other, pay, in having 
two or three reporters in each court, doing the same work 
at the same time, when one could do it quite as well, but the 
want of unison between the different staffs of reporters leads, 
of necessary consequence, to duplicate^ and often divergent 
reports of the same cases. 

The question, then, would seem to be narrowed to this — Is 
it possible under any and what conditions to produce such a 
double series of reports as we have above suggested, under 
the same management? This is what the committee now 
sitting will have to answer. Whether they will or not be 
able to find an affirmative answer we need not yet discuss ; 
but certain negative conclusions appear in the meantime 
sufficiently obvious. 

In the first place, nothing can be done except through the 
instrumentality of the present "authorised" reporters, or 
some similar body of men in their place. For it is of the 
essence of the scheme that the reporters should be in constant 
communication with, and yet independent of the judicial 
Bench; and this object can be attained only by having the 
reports in the hands of a body of men recognised but not ap- 
pointed by the judges: subject to a veto upon any incapable 
or improper appointment, but not subject to removal at the 
mere pleasure of the judge. 

And this brings us to the. vexed question of the propriety of 
allowing the judges to revise their decisions before publication. 

If the object of issuing reports be to settle and improve the 
law, it would seem, at least at first sight, that the more 
thoroughly the reports were canvassed before publication, and 
the more careful the scrutiny they were made to undergo, the 
better they would be fitted for the accomplishment of that 
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object. And surely there is no one more competent, more 
fitting, as a scrutineer of the report, than the judge whose 
opinions it professes to embody and perpetuate. The reporter 
may have misunderstood him ; or he may have expressed him- 
self in words which were qualified at the time by some tone 
or reference which has escaped the notice of the reporter ; or, 
finally, he may have spoken somewhat incautiously, and desire 
to retract or modify his opinion. This last is the ground which 
those who object to judicial revision of the reports make their 
stronghold. *' What," say they, " are we to have the judge 
tampering with the reports, saying one thing on the Bench, 
and c^.using another thing to appear in the published account 
of his judgment?" We believe that in practice it seldom or 
never happens that any judge sees fit to alter materially, much 
less to suppress, a report submited to him ; and we are cer- 
tainly of opinion that such a proceeding, when and if it does 
occur, is preferable to having the public led to believe that to 
be the opinion of the judge which is not his deliberate opinion ; 
and to build upon that as law which the very judge supposed 
to have decided it will assuredly take the earliest opportunity 
of disclaiming. 

On the other hand, it is well that judges should speak and 
act as little as possible per incuriam ; and it is a most salutary 
check on the natural tendency of human nature, from which 
not even judges are free, to get rid of a task as easily as circum- 
stances will admit of, that the judges should know that any- 
thing which they may let fall when upon the Bench, will 
probably, or at any rate may possibly, be exposed to the 
criticism of the profession and the public in the reports. 

But the double system of reports which we advocate sup- 
plies both desiderata. For, while the permanent series would 
obviously be prepared with not less care and deliberation than 
the present authorised reports, and would and ought to be 
subjected to the correction of the judges, the ephemeral series 
would be issued at once on the sole authority of the reporters ; 
and thus all that might fall from the Bench, good and bad. 
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would be sufficiently exposed to public criticism^ without 
necessitating its perpetual preservation, like the flies in the 
amber^ among the authentic expositions of the law. 

In the second place, the " permanent " series must be issued 
on the independent individual responsibility of the reporters. 
For the principal inducement to a qualified barrister to 
undertake the part of reporter is. the reputation which his 
reports, if well done, wiU eventually secure for him ; and this, 
his greatest incentive to exertion, will be removed if the 
reports be not issued under his name and on his responsibility. 
We do not mean to imply that these series must be published 
separately, though we think that they should be so printed 
that the decisions of each court or judge should be capable of 
being separately ,bound or preserved ; but we see no difficulty 
in a joint issue of the series, and it even appears to us a desi- 
rable alteration of the present practice. But what we feel 
to be essential is that there should be no central control to 
take off individual responsibility and individual credit. 

Thirdly, the '* ephemeral " series must «be issued by all the 
reporters together, as one publication, at a cheap rate. This 
requires no proof. 

Lastly, the "ephemeral" series must contain a notice of 
every decided case. For, if it do not, there will still be 
room for other and rival sets of reports, which may occasionally 
find room for some case which our proposed series does not 
give ; and the dread of this result will, in the absence of such 
interference on the part of the judges as we have already 
depreciated, operate to make it necessary to buy all the sets, 
however numerous, thus reproducing the very evils we desire 
to avoid. 

.Whether any scheme can be proposed which will find 
sufficient favour with the Bar and the reporters to produce 
this result; and whether, if proposed, it will be found workable 
without the aid of public money ; and whether it is or not 
practicable to obtain a grant of such money, if necessary, on 
terms which could be advantageously accepted ; we do not 
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attempt to prophesy. It is well, at all events, that the en- 
deavour should be made, and we trust that all of the public 
who have any desire that the law of England should be 
generally known and reasonably sure, or who feel that it is 
every man's interest to diminish, as far as possible, ^^ the 
glorious uncertainty of the law," will look with interest for 
the issue of the report of the committee ; and that, should any 
practicable suggestion be therein made, no class prejudices or 
personal interests will be permitted' to prevent its obtaining a 
fair trial. 



Art. IL— on AMERICAN SECESSION AND 
STATE RIGHTS. 

T^HE subjoined article reached our hands in October, too 
late for insertion in the November Number of this Maga- 
zine ; a circumstance which we regreted, and should have 
regreted still more, had we not been favoured with a letter 
from Judge Redfern on the same subject, which will be 
found at page 81 of that Number. We have now much plea- 
sure in publishing a further reply to the article of last August, 
*' On American Secession and State Rights," and as we refrained 
from indorsing that article with our editorial sanction, we 
have thought it right to afford to its author the opportunity 
for a rejoinder in our pages. We have only been anxious to 
hold the scales fairly in the argument and to furnish an arena 
for a calm and judicial inquiry into the greatest constitutional 
question that has emerged in our day. We are not aware 
that the subject has been dealt with in the same manner in 
any other periodical on this side of the Atlantic; and no 
advocate of the Federal Constitution can regret a discussion 
which has produced the two communications we have received 
from Boston. Accurate information on American history, 
f^^ ^bove all, on American constitutional law, is only too rare 
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in England ; and knowledge on this question, as on every 
other, is best promoted by fair and unfettered debate. — 
Rditor L. M. & K] 

The Law Magazine for August last contains an article 
"On American Secession and State Rights," the object 
of which is stated to be ''to place the matter in a clearer 
light." 

The moderation and ability it evinces, and the cautious dis- 
claimer which the editor appends, induce the hope that both 
may welcome a few words upon the subject from one of those 
most interested in it. The vf riter has evidently given to the 
question a more careful consideration than most of his country- 
men give to questions relating to our form of government. 

We cannot, however, but regret to find, even in his pages, 
some of those peculiarities which so often diminish the value 
of English criticism, and prompt the belief that if a part of 
the time — ^a part of the ability and ingenuity which have been 
devoted. by the author to showing the weakness of our Go- 
vernment and the incapacity of its founders — had been given 
to a more careful study of their work, the student would have 
reached different conclusions, or at least his opinions would 
have had an authority which cannot now be accorded to them. 
No one, for example, who had read the history of the acquisi- 
tion of Louisiana, even if he had never read the Constitution, 
would have enumerated the right to acquire new territory 
among the powers expressly delegated by it.* To speak of 
the North Carolina Dispute of 1834,t is like referring to the 
Rebellion of '45 as the Irish Rebellion of 1746. 

South Carolina manifested a rebellious spirit in 1833 ; but 
North Carolina has been always a union-loving State, and 
to-day threatens to rebel against rebellion. 

But passing by these and other similar blemishes, the 
argument of the whole article may perhaps be reduced to a 

* p. 329. t P- 335. 
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Byllogism in E.I.O., if we have not forgotten these technicalities 
of logic. Thus : — 

No compact between sovereign and independent States, 
retaining their separate existence for any purposes of local 
government, can create a power superior to either of the 
contracting parties authorised to control them or enforce its 
provisions, nor deprive any one of them of the right to rescind 
the compact at its own volition. 

The Constitution of the United States of America is 
merely such a compact between sovereign and independent 
States, retaining their absolute independence and sovereignty 
unimpaired. Therefore it could not create a power authorised 
to control them^ or enforce its provisions, and each is at 
liberty to relieve itself from the obligations of the Constitu- 
tion, at its own choice, and by its own act alone. 

Both these premises are unsound. Take the major. 
Doubtless a personal sovereign, an emperor or king, may 
abdicate irrevocably. Sovereign States may surrender their 
jurisdiction over territory. A sovereign State by a sovereign 
act may merge its sovereignty in that of another State. To 
deny this is to deny the existence of that sovereignty. 

The same principle which gives this '^ right divine" of 
doing wrong, this omnipotence over reason and common sense, 
this power to bind itself and remain unloosed, to a sovereign 
State in the formation of political relations must give that 
right to the individual, by nature sovereign, upon whose 
consent all civil government is said to be founded, and who, 
in entering into the compact, reserves certain inalienable 
rights. George Barrington, the sovereign pickpocket, and 
South Carolina, *^ that cut-purse of the empire and the 
rule," have equal rights to secede from their connexion with 
associates who, in their judgment, interfere with their natural, 
reserved rights to appropriate the property or the labour of 
others. When the writer of the article in the Law Maga- 
zine administers British law from the Bench, we have no 
fear that he will admit Secession as a good plea in bar to an 
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indictment fiar a violation of the laws of Great Britain, whether 
it be individual or local — Bamngtonian or Irish. 

History is full of instances of voluntary changes by which 
a State, or part of a State, formerly sovereign, has become 
merged in another, and subject to its authority. Instances 
are not wanting where a partial sovereignty has been retained 
by a State, yielding to another the supreme control. It can- 
not be necessary to fill these pages with an enumeration of 
them. Has not the compact between the sovereign States of 
England and Scotland, based, be it remembered, upon certain 
** fundamental and essential conditions," even if Ireland may 
not be added, created one kingdom ? Can a Scotch or Irish 
parliament legally secede from the Kingdom of Great Britain 
and Ireland ? And if they attempt such secession are they 
not rebels and traitors ? What was the position of the medi- 
atized princes of Germany ? 

Victor Emmanuel, surely, has no cause to fear lest English 
statesmen or lawyers will maintain that Tuscany, Modena, or 
Parma may secede from the kingdom of Italy, or that since 
the voluntary action by which they were annexed to Sardinia 
was the action of sovereign States, *^ the will to continue, 
like the will to unite, originates alone with its possessor and 
is determinable by it»" * 

But in some of these and other cases it will be said the old 
State ceased to exist. It did not remain a co-equal sovereign- 
party to a contract. If that be granted, still, that a sovereign 
State may yield its sovereignty without the power of redemp- 
tion, must be conceded. So may it retain that sovereignty in 
a sense, and its separate existence in certain particulars, or 
for certain purposes. In the strict sense of the word, indeed, 
as soon as another power has obtained absolute control for 
any One purpose its absolute sovereignty is gone, but a quasi-- 
sovereignty, an independence in certain particulars, may re-^ 
main, sufficient to occasion the use of the word, although not 
with entire correctness. 

*p. 332. 
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Since the word ** sovereign *' is used in different senses, the 
argument drawn from one signification is inapplicable to the 
other. Sovereignty means sometimes, as Story says, " abso- 
lute, supreme, uncontrollable power." Sometimes, the poli- 
tical powers exercised by the highest officers of a particular 
State, whether that State be in the first sense sovereign or not, 
as to other organisation. Blackstone says, ^^ The law ascribes 
to the king (alone) the attribute o£ sovereignty.'' * 

But neither actually nor theoretically has the so-called 
sovereign of Great Britain " absolute and supreme power." 
The State of Massachusetts has the power of life and death 
over its citizens — ^an attribute of sovereignty; but that power 
is not absolute. If the accused pleads in defence that he 
acted under the authority of a law of the United States, and 
the plea is sustained by Courts of that power, the absolute 
sovereignty of the Union protects him against the qualified 
sovereignty of the State. 

If one citizen claims a debt from another the Courts of 
Massachusetts will hear, and, it may be, enforce his claim 
in the exercise of another attribute of sovereignty; but if 
the defendant exonerates himself by an appeal to the Courts 
of the United States, under the paramount law of that govern- 
ment, the absolute sovereignty of the Union controls the 
qualified sovereignty of the State. 

Omne majus in se continet minus. If sovereignty consists 
in the right to administer certain powers, a State may sur- 
render some or all. If sovereignty consists simply in the 
absolute independence of a State in every particular, then it 
may surrender that, retaining many of the attributes which 
belong to sovereignty in the former sense. That the State 
remains in possession of some of these attributes is therefore 
no proof that it has not lost its sovereignty in the latter sense 
of the word. 

Take VattePs. definition of a sovereign State : — ^' Toute 

* 1 Bk. Comm., 241. 
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nation qui ee gouverne elle mSme sous quelque forme qui ce 
soit, sails dependance d'aucun Stranger, est un etat Sou- 
verain ; " * and it becomes at once apparent that a State 
which is bound by its constitution in any single particular to 
submit to another power, much more one whose citizens owe a 
separate allegiance to a power whose laws are paramount and 
supersede its own when they come in conflict, is by no means 
sovereign. 

If the writer intends to represent Mr. Wheaton as recogni- 
sing State Sovereignty in the Union7 we beg leave to refer 
him to Wheaton's definition of a " Compositive State," which, 
as he says, *^ is alone a sovereign power," while •* the sove- 
reignty both internal and external of each several State is 
impaired by the powers- thus granted, and the limitations thus 
imposed." t 

The city of Craoow was declared by the Congress at Vienna 
to be a " free, independent, and neutral State," but it lacked 
a genuine sovereignty since, to mention no other limitations, 
it was refused ihe right of giving an asylum to fugitives from 
its protectors, Kussia, Austria, and Prussia. 

The United States of the Ionian Islands are declared to be 
"a single, free, and independent State." Will the Law 
Magazine sustain their right by virtue of existence as *^ a 
single, free, and independent State " through the solemn 
compact of Great Britain, to resist cession by secession ? 

It is worthy of notice in this connexion that the power of 
punishing treason against the Ionian States, which we are told 
is " a convincing proof of State Sovereignty," % is assured to 
them. 

But we cannot think it necessary to argue at great length 
for the power of one sovereign State to become subject to 
another, or merge itself with others by an indissoluble tie, 
subjecting citizens to a new power, even while retaining its 



♦ Liv. I. c. 1 & 4. 

t Wheatoft on International Law, 2nd Ed. p. 76. J p. 344. 
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separate existence for certain purposes of Government. Nor 
are authorities wanting, if need be, for the proposition. 

Phillimore speaks of *^ the voluntary or compulsory incor- 
poration of the nation into another sovereignty or ... its 
submission and the donation of itself, as it were, to another 
country."* 

** The truth seems to be," says Blackstone, " That in such 
an incorporate union (which is well distinguished by a very 
learned prelate from Vk federate alliance when such an infringe- 
ment would certainly rescind the compact), the two contract- 
ing States are totally annihilated without any power of a 
revival, and a third arises from their conjunction in which all 
the rights of sovereignty, and particularly that of legislation, 
must reside." f 

Again, Phillimore says, " A State may undergo most im- 
portant and extensive changes without losing its personality. 
It may place itself under the protection of another State, and 
be reduced to a semi-sovereignty, thereby indeed, as has been 
shown, materially affecting its external relations, though re- 
taining, in many respects, its corporate character." And the 
Ionian States already referred to, are cited by Kluber as a 
true example of semi-sovereignty. 

Nor does it seem necessary to bestow much time upon the 
alleged axiom that *^ our ancestors of a hundred or a thousand 
years ago cannot bind us or our posterity for all time to come 
to their political arrangements. "J If the writer means that 
the occupants of any territory once forming a State may 
refuse to be bound by the political arrangements of their 
ancestors, and have a right to resume their former political 
sovereignty from " motives of utility," that Aragon and Cas- 
tile, that Burgundy or Scotland, may revive their separate 
sovereignty, it is suiSScient to say that the existing Govern- 
ment of those territories will have an equal right to hang any 



* Phillimore on International Law, 147. 

t Bl. Comm, 97. J p. 336. 
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one, acting upon the authority of this axiom, " from similar 
motives of utility.*' 

We neither deny, nor propose to discuss the right of revo- 
lution. Gross oppression justifies resistance in men or States, 
organised or unorganised. It is by another class of arguments 
and authorities that we are ready to prove that the benign 
government of these United States has not justified a rebellion 
in the interest of oppression. Here we discuss the construc- 
tion and effect of their written laws. 

If the writer relies on the theory of a compact, can he intend 
to assert that one generation may repudiate the solemn en- 
gagements between their own and other States, because they 
have existed during the short space of one human life ? We 
trust not. He can only mean to declare the right of a whole 
people to change its form of Government at will. In that 
sense the question recurs as to the real status of the party 
assuming to make the change : whether it is the people or a 
faction, a State absolutely sovereign, or a mere section and 
component part of a great controlling sovereignty. This 
brings us to what after all is, we presume, really the great 
question at issue. 

Conceding for the purposes of the argument, the original 
and absolute sovereignty of the several States which form the 
Union, having shown the power of such States to relinquish 
that sovereignty in whole or in part, whether divisible or 
indivisible — did these States, in their corporate capacities, each 
preserving its sovereignty unimpaired, enter into a treaty with 
each other, terminable at any moment by the mere exercise of 
the sovereign will of each, recognising no judge or arbiter ? 
Or, did the people of all create by their solemn act a great 
and sovereign incorporate State **in the wide arch of" whose 
" ranged Empire " each was a separate and distinct stone ? 

To us they seem to answer this question for all time in 
those grave words, which have become to Americans both a 
law and a prophecy. 

** We the People of the United States, in order to form a 
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more perfect Union, to establish justice, ensure domestic 
tranquillity, provide for the common defence, promote the 
general welfare, and secure the blessings of liberty to our- 
selves and our posterity, do ordain and establish this Con- 
stitution for the United States of America." 

*^ This Constitution and the Laws of the United States 
which shall be made in pursuance thereof; and all Treaties 
made, or which shall be made, under the authority of the 
United States, shall be the Supreme Law of the Land ; and 
the Judges in every State shall be bound thereby, anything 
in the Constitution or Laws of any State to the contrary not- 
withstanding." 

But let us appeal to the generation which wrought on this 
fabric, to those who felt the evil and applied the remedy, and 
ask them what they sought to do. Let us examine their 
work, and, by the light these inquiries throw upon it, let 
us then determine what they have in fact done. 

The fifteenth number of the Federalist written at this time 
presents a gloomy picture, drawn by no ignorant hand, of the 
defects of the Confederation, and the calamities which they 
caused or threatened. 

The author of the article in the Law Magamne appears to 
have read this description, and while he says, " The history 
of the United States of America under the Confederation 
affords a painful but irrefragable proof of State Sovereignty," 
yet, singularly enough, he would have his readers believe 
that the men and the people who suffered from the evils of 
uncontrolled State Sovereignty, purposely left the same 
radical defect in the new form of Government elaborately 
framed to remedy it. 

The opponents of the new Constitution, says the Federalist, 
*^ seem still to aim at things repugnant and irreconcilable ; at 
an augmentation of Federal authority, without a diminution of 
State authority; at sovereignty in the union and complete 
independence in the members. They still, in fine, seem to 
cherish with blind devotion the political monster of an 

cerium in imperio. 
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'* Men who object to the new Constitution for deviating 
from a principle which has been found the bane of the old, 
and which is in itself evidently incompatible with the idea of 
a government." 

" There is nothing absurd or impracticable in the idea of a 
league or alliance between independent nations for certain 
defined purposes." *^ If the particular States in this country- 
are disposed to stand in a similar relation to each other, and to 
drop the project of a general discretionary buperintend- 
ENCE the scheme would be indeed pernicious." .... 
*^ But if we are unwilling to be placed in this perilous situa- 
tion, if we still adhere to the design of a national government, 
or, which is the same thing, of a superintending power under 
the direction of a common council, we must resolve to incorpo- 
rate into our plan those ingredients which may considered as 
forming the characteristic difference between a league and a 
government, we must extend the authority of the Union to the 
persons of the citizens." * 

And, in speaking of the Germanic Confederation, the writer 
says : *^ The fundamental principle on which it rests that the 
empire is a community of sovereigns, that the Diet is a repre-^ 
sentatiou of sovereigns, and that the laws are addressed to 
sovereigns, renders the empire a nerveless body, incapable of 
regulating its own members, insecure against internal 
dangers, and agitated with unceasing fermentations in its own 
bowels ;"t and finally he asserts " the important truth, which 
it (experience) unequivocally pronounces in the present case 
is, that a sovereignty over sovereigns, a government over 
governments, a legislation for communities, as distinguished 
from individuals, as it is a solecism in theory, so in practice it 
is subversive of the order and ends of civil polity by substitu- 
ting violence in the place of law, or the destructive coercion of 
the sword, in the place of the mild and salutary coercion of 
the magistracy." % 

Washington declared, " It is indispensable to the happiness 

♦ Vol. 1. K Y. Ed. of 1802. 92, 93, 94. f ^- P- 120. % p. 130. 
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of individual States that there should be lodged somewhere a 
supreme power to regulate and govern the concerns of the 
confederate peoples." 

Mr. Madison wrote^ in 1833^ ^^ It must be kept in mind that 
the radical defects of the old confederation lay in the power 
of the States to comply with, to disregard, or to counteract the 
authorised requisitions or regulations of Congress; that a 
radical cure for this fatal defect was the essential object for 
which the reform was constituted ; that all the friends of the 
reform looked for such a cure."* 

But 'we need not multiply testimonies of the crying evil 
of the time. The great necessity was a strong central 
Government supreme over the States. Was that necessity 
supplied ?— or did the framers of the Constitution, with the 
radical and fatal defect of the existing system before their 
eyes, not even attempt a radical cure ? 

It is a remarkable fact that, while Englishmen and Ameri- 
cans derive their love of local independence and local authority 
from the same national and ancestral sources, English writers 
should yet find it so diflScult to appreciate the peculiar charac- 
teristics which this element has given to our Government. It 
is remarkable that the citizens of a country so full " of parish 
vestries, town councils, and county sessions," which, as Lord 
Campbell says, *^ are the organs of the petty confederated re- 
publics into which England is parcelled out"t — so full of 
the same local attachments which are manifested here in 
devotion to State rights as well as to smaller local organisa- 
tions — should not appreciate this peculiar and distinguishing 
feature of our system. Local jurisdictions, independent, s6 
far as the common interest will permit, but subordinated, for 
its protection, to a series of central authorities. French 
writers apprehend it far more readily. De Tocqueville says. 
*^ When several nations form a permanent league and esta- 

* Letters to W. C. Rivers, Private Correspondence, by J. C. M^Gtiire, 323. 
Lives of the Chief Justices, 2. 
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blish a supreme authority, which, although it cannot act upon 
private individuals, like a national government, stiU acts upon 
each of the Confederate States in a body, this government, 
which is so essentially different from all others, is called Federal. 
Another form of society is afterwards discovered, in which 
several States are fused into one, with regard to certain com- 
mon interests, although they remain distinct, or only con- 
federate, with regard to all other concerns. In this case the 
central power acts directly upon the governed whom it rules 
and judges in the same manner as a national government, but 
fn a more limited circle." * 

Every town in Massachusetts is quasi-independent; sovereign, 
if you please, in certain particulars. It appoints constables* 
lays out ways, builds schoolhouses. But to the State is dele- 
gated the power of managing other matters, which concern the 
common interest. The people, voting in towns, elected 
delegates who made the State Constitution. The States may 
modify and take away the powers of the towns. So the 
people of the United States may amend the Constitution and 
take away powers reserved to the States. The city of Boston 
has an executive and a legislative department, — a body of 
police, appointed by its chief magistrate. It lays out streets, 
collects taxes, passes ordinances, imposes penalties — not quite 
so nearly sovereign, truly, as a county palatine, and no more 
clothed with t^ie destructive attribute of secession. Extend a 
similar reservation of local authority to a larger territory > 
let it cover a wider sphere ; protect it by a somewhat more 
sacred than a city charter, and a ^* compositive State" is created. 

When the constitution of the United States was established, 
the people and the States became subject, whatever their 
former position, to the government so created — as the people 
and the towns became subject to the State Governments 
created' by the Sta<fe constitutions, although not to the same 
extent. 

* Democracy in America, 200. 
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Mr. Jefferson says, in his autobiography ; ^^ Was not this 
great country already divided into States, that division must 
be made, that each might do for itself what concerns itself 
directly, and which it can so much better do than a distant 
authority. Every State, again, is divided into counties, each 
to take care of what lies within its local board ; each county, 
again, into townships, or wards, to manage minute details; 
and every ward into farms, to be governed each by its 
individual proprietors." ♦ 

In 1787, Mr. Madison wrote to Edward Randolph, " I hold 
it for a fundamental point, that an individual independence 
of the States is utterly irreconcilable with the idea of an 
aggregate sovereignty. I think at the same time that a con- 
solidation of the States into one simple Bepublic is not less 
unattainable than it would be inexpedient Let it be tried, 
then, whether any middle ground can be taken which will at 
once support a due supremacy of the national authority, and 
leave in force the local authorities so far as they can be sub- 
ordinately useful."! 

And again, he wrote in 1830, to N. P. Trist, " Without 
identifying the case of the United States with that of indi- 
vidual States, there is at least an instructive analogy between 
them. What would be the condition of the State of New 
York, of Massachusetts, or of Pennsylvania, for example, if 
portions containing their great commercial cities, invoking 
original rights as paramount to sound and constitutional com- 
pacts, should erect themselves into distinct and absolute 
sovereignties ? In so doing they would do no more, unless 
justified by an intolerable oppression, than would be done by 
an individual State, as a portion of the Union, separatipg 
itself, without a like cause, from the other portions." X 

Mr. James Wilson, of Pennsylvania, a signer of the 
Declaration of Independence, a member o^ the Revolutionary 

•Works, Vol. I. p. 83. 

t Elliot's Debate on the Federal Constitutions, 107. 31 5 Elliot, 169. 

t Private Correspondence, 138. 
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Congress, of the Constitutional Convention, and of the 
Pennsylvania ratifying Convention, a Judge of thq Supreme 
Court of the United States, and a Professor of Law in Phila» 
delphia, said in the Constitutional Convention : " He was 
not, however, for extinguishing these planets (the States), 
as was supposed by Mr. Dickinson, neither did he, on the 
other hand, believe that they would warm or enlighten the 
sun. Within their proper orbits they must still be suffered 
to act, for subordinate purposes, for which their existence is 
made essential by the great extent of our country." * 

And in the Pennsylvania Convention, while he repudiated 
State Sovereignty, he said that the supreme power was in the 
people, as illustrated by the Declaration of Independence, 
denied that the Constitution had the least trace of a compact, 
and affirmed that, ^^ So far as relates to the general object of 
the Union, it was intended to be a consolidation, and that on 
such a consolidation, perhaps, our very existence as a nation 
depends." He said also, that the people of the United States 
formed one great community, those of the different States 
communities on a lesser scale ; and that from this great divi- 
sion into distinct communities, different proportions of legisla- 
tive power should be given to the governments ; the States 
being made for the people, who might form a general or State 
government as they pleased, and accommodate them to each 
other, t 

At a later day, Patrick Henry, the decided but patriotic 
opponent of the new <5on6titution, accepting it as the will of 
the people, pronounced Virginia under it to be to the Union 
what the county of Charlotte was to her. J 

Far be it from us to surrender the rights reserved to the 
States, or to lend the full weight of our opinion to any con- 
struction, which shall shake the admirable balance between 
local independence and central sovereignty which is secured 
to us. 

* 5 EUiot, 169. t 2 Elliot, pp. 455 et seq. 461, 497. 

t Wirt's Life of Henry, 15tli edition, 409. 
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Powers, often vested in one government, are divided between 
the Union, consolidated for this purpose — JE pluribus unam— 
and the separate States yielding their sovereignty to this extent 
The supremacy, the sovereignty shortly so called, rests in the 
Union, and finally in the people. And the Supreme Court 
created by the people, by the same act as that which created 
the Legislature and Executive Departments, adjudicates their 
controversies when they reach a judicial issue. The privileges 
reserved to the States, endeared to them by education and 
habit, may not be taken away without a violation of the sacred 
charter which guarantees them. To avoid one extreme it is 
not necessary to run into the other. We say this only to 
exclude a conclusion, and desire that it may be borne in mind 
that our present purpose is not to develop all the relations of 
the State and Federal Governments, but to show the supremacy 
of the former within its sphere and the absurdity of secession. 

Nor can we believe it necessary to argue to English lawyers 
that the existence of ^^ fundamental and essential conditions " 
of a political union is inconsistent with the supremacy of the 
*^ compositive State " created by it. Would rebellion in Scot- 
land be made legal by the vote of 'a majority of the whole 
people that an act of the British Parliament had modified the 
Act of Union?* 

The fact that the American Constitution thus combines 
local independence with central sovereignty, acting directly 
upon the same individuals, in a manner unlike any existing 
Federal Union, or Confederated State, is one reason that it 
has been so much misunderstood. 

But that it was intended to establish a government, a 
nation — not to form a league or federation — contemporary 
history, the statements of the leading men of the time, and the 
debates upon it, the declarations of advocates and opponents, 
and, above all, the Lex Scripta itself, demonstrate beyond cavil. 
Some of these authorities have been already quoted. Let us 
consider others. 

♦ 1 BI» Comm. 97, 98. 
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The convention comprised two parties, parties which existed 
in the country then as since. One favoured a consolidated 
union or a national government, consolidated and national as 
to foreign governments and for common interests ; the other a 
federal league of independent States. The constitution was 
mainly the work of the former, in its leading and fundamental 
principles, although compromises and qualifications show the 
influence of the latter. 

Governor Kandolph, of Virginia, an ndvocate of a strong 
government, in proposing a series- of resolutions as leading 
principles, " candidly confessed " as Judge Yates, who was of 
the other party, tells us, " that they were not intended for a 
federal government ; he wanted a strong consolidated union, 
in which the idea of States should be nearly annihilated."* . 

Mr. Patterson, of New Jersey, in behalf of the opponents 
of a national government, proposed another series of resolutions, 
of which it was said by Mr. Lansing, of New York, who sup- 
ported them : — " The plan of Mr.. Patterson sustains the sove- 
reignty of the respective States, that of Mr. Randolph destroys 
it," t And subsequently, on the question, as Mr. Madison 
says, whether Mr. Randolph's resolutions should be adhered 
to as preferable to those of Mr. Patterson, the former were 
adhered to.{ 

They were not, indeed, finally adopted without modification ; 
but Mr. Randolph himself, in a letter to the Governor of 
Virginia assigning reasons for not signing the constitution, 
says, *^ I come therefore to the last and perhaps only refuge 
in our difficulties, a consolidation of the Union, as far as 
circumstances will permit. To fulfil this desirable object the 
Constitution was framed by the Federal Convention." § 

Luther Martin, of Maryland, a vigorous advocate of State 
Sovereignty, opposed the Constitution, and in giving an account 
of the Convention of which he was a member to the legislature 
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of hia own State, he said, " Nay, so far were the friends of this 
system from pretending that they meant it or coni^dered it as 
a federal system, that, on the question being proposed, tliat 
a union of the States merely feder^il ought to be the sole object 
of the exercise of the powers vested in the Convention, it was 
negatived by a majority of the members, and it was resolved 
' that a national government ought to be formed/ afterwards 
the word ' national ' was struck out by them, because they 
thought the word might tend to alarm; and although now they 
who advocate the system preferred to call themselves 
Federalists, in Convention the distinction was quite the 
reverse ; those who opposed the system were there considered 
and styled the federal party, those who advocated it, the anti- 
federal."* 

Possibly the erroneous impression entertained as to the 
theory of our government may be in part due to this confusion 
in the use of the term federal. 

Again he says, " But this provision was not adopted, being 
so much opposed to the great object of many of the leading 
members of the Convention, which was, by all means, to leave 
the States at the mercy of the general government, since 
they would not succeed in their immediate and entire 

abolition."! 

• Messrs. Yates and Lansing, of New York, left the Con- 
vention and wrote the Governor of that State : *^ We gave 
the principles of the constitution, which has received the 
sanction of a majority of the Convention, our decided and 
unreserved dissent; but we must candidly confess that we 
should have been equally opposed to any system, however 
modified, which had in object the consolidation of the United 
States into one Government. We beg leave briefly to state 
some cogent reasons, which, among others, influenced us to 
decide against a consolidation of the States." j: 

" The reasons were, in our opinion, conclusive against any 

! 1 Elliot, 362. t Ihid., 383. % Ibid,, 480. 
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system of consolidated government : to that recommended by 
the Convention we suppose most of them very forcibly 
apply."* 

Elbridge Gerry, of Massachusetts, afterwards Vice-Presi- 
dent, said : — 

*^ The Constitution proposed has few, if any, federal 
features, but is rather a system of national government." 

" The question, on this plan, involves others of the highest 
importance. (3) Whether in lieu of the Federal and State 
Governments, the National Constitution now proposed, shall 
be substituted, without amendment."! 

" In every proceeding of the Convention, " writes Mr. 
Madison, in 1833, to W. C. Rives, " when the question of 
paramountship in the Union could be involved, the necessity 
for it appears to have been taken for granted."} 

Said Patrick Henry, in the Virginia Convention : " That 
this is a Consolidated (jovernment is demonstrably clear."§ 

George Mason declared : " The present clause clearly dis- 
covers that it is a National Government, and no longer a 
Confederation." || 

" My principal objection," he said, '• is, that the Confedera- 
tion is converted to one general consolidated government." IT 

Madison could only reply that the consolidation was not 
complete. 

In the formal communication transmitted with the Con- 
stitution to Congress, "by the unanimous order of the 
Convention," and in their name, read once throughout, and 
afterwards agreed to by paragraphs, and signed by their 
President in that capacity, to which the Law Magazine 
refers as " Washington's letter to Congress," they say, *' it is 
obviously impracticable, in the Federal Government of these 
States, to leave all rights of independent sovereignty to each 
and yet provide for the interest and safety of all." 



* 1 Elliot, 481. § 3 ElHot, 22, 29, 33. 
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*^ In all our deliberations, on this subject, we kept steadily 
in our view that which appears to us the greatest interest of 
every true American, the consolidation of the Union, in which 
is involved our prosperity, fidelity, safety, perhaps our 
national existence."* 

Thus we find that both the advocates and opponents of the 
Constitution concurred in maintaining that its leading prin- 
ciples were those of a substantial consolidation for the pur- 
poses indicated. 

But of what use are these declarations when the " law and 
the testimony " are so clear. 

"What," says Gouverneur Morris, "can a history of the 
Constitution avail towards interpreting its provisions, this 
must be done by comparing the plain import of the words 
with the general tenor and object of the instrument. That 
instrument was written by the fingers which write this letter.** 

Turn, then, to the instrument itself, and the plain import 
of the words, its general tenor and object, put its meaning 
and purpose beyond question. The very preamble makes 
haste to declare it. " We, the people of the United States." 
Not " We, the States," not " We, the people of Massachu- 
setts, Virginia, &c.," but, "We, the people of the United 
States," the sovereigns of this country, ordain and establish 
this Constitution for the United States of America." 

It is quite easy for a foreigner, separated by three thousand 
miles of space, three-quarters of a century of time, and, 
perhaps, more than all, by the intellectual barrier which 
almost seems to hide facts and arguments from the eyes, to 
pronounce, ex cathedra, that the only force of the argument 
derived from these words lies in the reputation of its advocates. 
It would be diiSScult for any one to say this who had studied 
our history with the care which such a dictum demands, to 
excuse its boldness. Compare this language with the title of 

♦ 1 Elliot, pp. 305, 319. 5 Elliot, 636. The Constitution, by Hickey, 
188, 189. 
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the ^^ Articles of Confederation and perpetual union between 
the States," ratified by the delegates, "on the part and behalf" 
of thje several States. 

Turn to the " Debates on the Constitution," and note the 
importance attached to a ratification by the people. Mr. 
Patterson desired its reference to the Legislatures of the 
States. Luther Martin sustained him, while Madison, who 
opposed him, " considered the. difference between a system 
founded on the legislatures only, and one founded on the 
people, to be the true difference between a league or treaty 
and a constitution.^^ 

** The . doctrine laid down by the Law of Nations in the 
case of treaties is, that a breach of any one article by any of 
the parties frees the other parties from their engagements. 
In the case of a union of people under one constituti«n, the 
nature of the pact has always been understood to exclude 
such an interpretation."* 

^' I have already shown that this system is not a compact," 
said Judge Wilson, in the ** Pennsylvania Convention for 
Ratification ; " '^ the system itself tells you what it is ; it is an 
ordinance and establishment of the people. I think that the 
force of the introduction to the work must by this time have 
been felt. It is not an unmeaning flourish. The expressions 
declare, in a practical manner, the principles of this constitu- 
. tion. It is ordained and established by die people themselves. "f 

*' Who authorised them," cried Patrick Henry, " to speak 
the language of * toe, tfie people^^ instead of we^ the States 9 
States are the characteristics and source of a confederation. 
If the States are not the agents of the compact, it must be 
one great consolidated national government of the people of 
all the States." " Have fhey said, we, the States ? Have 
they made a; proposal of a compact between States ? If they 
had, this would be a Confederation.- It is, otherwise, most 
clearly, a consolidated government The question turns. Sir, 

♦ 5 Elliot, 352, 356, 500. t 2 Elliot, 499. 
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on that poor little -things the expreaaion, ^ we^ the people/ 
instead of the ^ States ' of America.*" * 

Note^ too^ the language used by the ratifying conyentions. 
They assent to ratify and confirm the constitution in the 
name^ authority, and behalf of the people. This is not the 
language of States forming a league, but of a people establish- 
ing a national form of goyemment. 

What matters it if they were the people of the seyeral 
States ? They were also the people of all. They met and 
acted in the diyisions already existing. A citizen of Massa- 
chusetts could not go to New York to yote ; was it a ratifica- 
tion by towns, because they yoted in townships, iot dele- 
gates to the ratifying conyentions ? The people of each 
State, and of all the States, by the most solemn of acts, 
diyested each State of its soyereignty, and gaye that soye- 
reignty to the Union. The State, if the legidature of the 
State be meant, could not do this ; but the people of each 
State declare their will to form, with the people of aU the 
others, one nation, for the purposes expressed in the instru- 
ment they adopted, as those of Tuscany and Modena uni^ 
with Sardinia. How can delay in the ratification by one or 
more yary its effect? Did not the people of the United 
States choose their president when, as was formerly the case, 
until changed by a law of Congress, they yoted in different 
States on different days ? Or can it be said that one party 
to an indenture is not bound, because he executed the instru- 
ment a week later than those of the other part? If nothing 
more is meant than that the fact that some States delayed 
their ratifications, was eyidence that the action of the other 
yoters of the Union was not binding on them, it obviously 
does not follow that the constitution was not ordained by the 
people of the Union, as a body, because a portion had the 
power of declining to join with the remainder. When all did 
join, it was the act of all. 

* 3 EUiot, 44. 
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' They ordained the constitution to '^form a more perfect 
Union." More perfect than what? Than a league, in 
which every "State retained its sovereignty and the right to 
abandon the alliance ? More perfect than another league of 
like character, ** inviolably ta be observed," and declared to 
be *« perpetual?" 

This is a ^^ constitution/' that was a ^' league " by its terms**-* 
a constitntion is in no sense a federation, nor ia a federation 
or league ^'ordained and established," 

It establishes all the departments of government ordinarily 
known in civilised nations, legislative, executive, and judiciary, 
upon which it bestows the most eminent attributes of sove* 
reignty, and especially those by which nations and peoples 
are known as such to each other. We do not pause to enu- 
merate ihem, since they can readily be eicamined. Of these 
ako it deprives the several States. It creates a government 
aoting directly upon individuals, and entrusts it with military 
force to execute its decrees. To the judiciary it commits the 
dignified office of determining all cases arising under the 
constitution ; expressly including those concerning the States. 
It deprives them of the right, which certainly no sovereign 
State can be without, of assuming any other than a repub- 
lican form of government, by requiring the United States to 
guarantee that form to each. It bestows upon a certain num-^ 
ber of the States the ultimate power of sweeping away every 
right and privilege reserved to the States, save one, thus 
consolidating all into one incorporate whole, and stripping 
each, with that exception, of all power to protect its identity, 
and closes by the solemn declaration of its supremacy ; while 
it binds all its executive and judicial officers, and those of 
every State, by the most solemn test which human reverence 
has conceived^ to ite support. 

This is a brief enumeration, but it is significant and com- 
prehensive. Nor can it fail to demonstrate the unequivocal 
purpose of those who framed and adopted the constitution. 

Sovereign, indeed, are those States which cannot pake 

B 2 
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known their existence to a foreign power^ by embassy or 
treaty I Which cannot contract with each other without the 
approval of a superior^ to whom^ by language whose signi- 
ficance cannot be concealed^ power is given to make all 
laws necessary to execute its powers I 

Of the twelve amendments^ all but two related to indi- 
vidual or popular rights^ and are, in no sense, calculated for 
the preservation of the sovereign] rights of States, One 
merely protects a State from the suit of a private individual; 
while another declares that *' The powers not delegated to the 
United States by the constitution, nor prohibited by it to 
the States, are reserved to the States respectively^ or to the 
people." 

^ Much stress is laid by some on the use of the word 
^' driegated/' An argument is based upon the technical 
meaning of the phrase, and upon the assumption that these 
powers are delegated by the States, as superiors to the 
Union, as their agent. But this is assumption only. 

They are delegated or entrusted to the Union by the 
constitution, that is, by the people through the constitu- 
tion. 

* The Federal Government acts as a whole, and over the 
whole, and must receive its delegation from the whole. Con- 
cede, that Massachusetts could delegate no power over South 
Carolina, nor twelve of the States over the thirteenth. Yet 
the power is over the whole. So exclusive jurisdiction over 
the federal seat of government, and over federal forts, is 
not delegated solely by the State whose territory is taken, 
but by the whole people. Mr. Adams does not represent 
Maine, and the other several States, at the Court of St 
James's, but the United States. Nor are the powers re- 
served to the States by the tenth amendment (the phrase is 
ambiguous and alternative) — ^^ to the States or to the 
people," and no power is thus reserved to the former, incon- 
sistent with the supremacy of the latter. Why, it may well 
asked, were all these amendments passed^ securing or 
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declaring the individual rights of the citizen^ and^ as in this 
instrument^ declaring the reservation of rights to the .people^ 
if the States^ as such^ as it ' is said^ were the parties to a 
oompact ? And what weak folly dictated all this care and 
caution to sovereign States^ who neclded only their sovereign 
volition to absolve them from all control ? 

We have thus hastily pointed out what was intended^ and 
what was' done. "We turn to a bri§f consideration of some 
of the positions taken by the article in the Law Magazine. 

We have hitherto assumed the sovereignty of the States^ 
prior to the constitution^ and this question may well be left to 
the able pens referred to by the writer, whose views we are 
discussing. As for ourselves, we are not careful to answer 
liim in this matter. Such is the contrast between their 
former relations and those under the constitutibn, and^so 
significant the change, that to demonstrate their prior power 
and independence, is «to demonstrate the intention to sur- 
render it 

Some things it niay be well to note. Judge Story was 
not a federalist, as the article might perhaps lead a reader 
to infer. All the language quoted from Judge Story is 
not his own, nor so represented by him. It was Charles 
Cotesworth Pinckney, a distinguished patriot and statesman 
of South Carolina, who said, in the Convention of that State : 
'^The separate independence and individual sovereignty of 
the several States were never thought of by the enlightened 
band of patriots who framed this declaration. The several 
States are not even mentioned by name in any part. Let us 
then consider all attempts to weaken this Union, by main- 
taining that each State is separately and individually inde- 
pendent, as a species of political heresy, which can never 
benefit us, but may bring on us the most serious dis- 
tresses."* i 

The writer says that ^the Declaration of Independence was 

• 4 ElKot, 301. 
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that of the '^ representatives of the sereral United States of 
America in General Congrees assembled," bat the woid 
" several," is hia own— a significant insertion I They speak 
and sign for the ^ United States " as one— ^^ in General Con- 
gress assembled," and ^' in the name and by the authority of 
the good people of these colonies*" The same good people 
who ^^ ordained " the constitution* They declare no separate 
independence or nation^^ty, but speak for the whole as a 
luiit, for States together, free and independent of all others, 
and the '^mntnal pledging," which the writer, singularly 
enough, with the same carelessness wh]<^ his former quotation 
indicates, assigns to the several States, was by the individual 
delegates of their lives, their fortune, and their sacred honour. 

As to Thomas Jefferson's views, his advocacy of State 
Kights is not inconsistent with a recognition of the sovereignty 
of the Union, while language, in which he declares his belief 
in the right of revolution, or the wisdom of amicable separation 
under certain circumstances, is naturally mistaken for a recog- 
nition of the Bights of Secession. 

But his skirts are clean. He maintained the right of the 
Federal Government to coerce the States, even under the 
weaker confederation. In 1786 he wrote to John Adams, 
recommending a naval force. ^ It will arm the federal head 
with the safest of all the instruments of coercion over its 
delinquent members."* To Mr. Monroe, in the same year, 
he eaid, ^' There will never be money in the Treasury until 
the confederacy shows its teeth. The States must see the rod) 
and perhaps it must be felt by some one of them." f In 1787> 
to Edward Bandoiph, ^ The coercive powers, supposed to be 
wanting in the Federal head, I am of opinion they possess by 
the law of natnre."^ As to secession, moreov^, in 1799 he 
writes to W. C. Nicolas, ^ As we should never think of sepa- 
ration but for repeated and enormous violations; so these, 
when they occur, will be cause enough of themsdves." § 

Ter8on'sWorks,p. 611. f U, ^OS. { VoL 2, p. 211. §VoI.4,p.307. 
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In 1811, to Desbett Tracy. Speaking of the '' danger that 
certam States, from local and occasional discontents, might 
attempt to secede from the Union/' he says, '^ but it is not 
probable that local discontents can spread to such an extent as 
to be able to fisice the sound parts of so extensive a union.'' 

And finally, in 1825, twenty-six years after our first quota- 
tion, late in life, he writes to Mr. Giles : — 

^^ Are we to stand to our arms with the hot headed Geor- 
gian ? No I That must be the last resource, not to be thought 
of until much longer and greater sufferings ; " and afterwards, 
^ Separate from our companions only when the sole allevia- 
tions left are the dissolution of our union with them ; a submis- 
sion to a Government without limitation of powers." f This is 
the language of an advocate of resistance to oppression, not of a 
legal right of secession. 

Mr. Madison, over and over again, in public and in private, 
has cleared himself from the accusation of favouring this de- 
testable heresy. And, strange as it may seem, John C. Calhoun, 
of South Carolina, eamestiy denied it. 

In a declaration drawn up by him, in 1828, for the States 
of South Carolina, which wiU be found in the sixth volume of 
his works, he recognises the vast powers granted to the States, 
as a whole, that is the Union, by the clause authorising amend- 
ments to which we' have already referred. ^' Each State," 
he says, '^ by adopting the constitution, has modified its original 
right, as sovereign, of making its individual consent necessary 
to any change in its political condition, and, by becoming a 
member of the Union, has placed that power in the hands of 
three-fourtixs^of the States, in whom tiie highest power to the 
constitution actually resides." ^* A power," he again says, 
^' which can modify the whole system at pleasure." 

In 1843, he declared it to be the duty of the Federal 
Grovernment, under the guarantees of the constitu- 
tion, promptiy to suppress physical force as an element of 

♦ Works, vol 5, p. 571. t Vol 7, p. 427, 
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change. And in 1844^ he ar^rred that '' it is a perfectly 
novel doctrine that any State has snch a right (to act as it 
pleases) when she comes to act in concert with others, in 
reference to what concerns the whole." 

Finally^ Beyerdy Johnson, a distinguished citizen of Mary- 
land, states, that- Mr. Calhoun ^^ ever, in aU interviews, repu- 
diated secession as wholly . indefensible as a constitutional 
remedy," distinguishing it from nullification. ^'This last 
(secession) he never, with me, placed on any other ground 
than that of revolution." This, he said, " was to destroy the 
government, and no constitution, the work of sane men, evw 
provided for its own destruction." * 

The formation of constitutions by the several States, 
adduced in the Law Magazine as an evidence of sovereignty, 
is no more a proof of it, thaiT the enactment of by-laws by 
towns. Both are void if repugnant to the supreme law. 

It is difficult to see what weight is now to be attached to 
the manner in which the articles of confederation were set 
aside ; conceding everything that is alleged, its force is wholly 
** nullified " by the unanimous consent of all the States to the 
constitution. Call the change, if you please, unauthorised 
until it was made ^ being made by unanimous consent, concen- 
sus tollit errorem^ and it is no longer so. 

Vermont, whose history we recommend the writer to read, 
was settled under grants from Njew Hampshire, always denied 
the jurisdiction of New York, but was finally admitted to the 
Union with its consent ; while the other States, which, as the 
writer affirms with a singular indifference to the meaning of 
the word, seceded, were formed into States by the concurrent 
action of the States. from whose territory they were made, and 
of the Union, in pursuance of an express provision of the 
constitution, to which he does not even allude. 

As to Texas, we are not aware of any distinction between 
its position in the Union and that of any other State, nor of 

* Rebellion Record, vol. 1, p.p. 44, 29O. 
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any peculiar guarantee which affects at all the question of its 
sovereignty. 

But we accept the illustration which closes' the writer's 
argument as a token of its weakness^ not more happy in its 
application than in the error which ante-dates our national 
existence, by citing the Declaration of 1775, and the American 
Revolution, as a lawful act of secession morally justified, 
as an act of resistance to oppression, as a revolution, 
it clearly was ; but the writer who claims for the American 
States no higher right under their present form of govern- 
ment to abandon the union than the American Colonies 
had under the constitution of Great Britain to separate 
from it, while he himself declares that action rebellious, 
relieves an opponent of further controversy. 

From all this it appears that [the Anierican Union is a 
national entity, ordained by the sovereign people of the 
States, surrendering the sovereignty, if any, which inhered 
in them, to the Union as a whole, reserving certain jurisdic- 
tion to the States. 

Whether or not sovereign in their nature, these States and 
their. citizens are made subject by the act of their people to a 
political superior, and the conformity of those citizens to the 
terms of the constitution is ensured by the most solemn sanc- 
tion known to nations, the right to deprive the disobedient of 
life, as for the highest crime known to any law. Nor can the 
authority of any State, or anything in the constitution or laws 
thereof, absolve a citizen of the United States from his obli- 
gation, or authorise the treason, softly named secession.* 
But the time and space 'assigned for this ambitious enterprise 
are exhausted. For, ambitious, indeed, we deem the attempt 
to give the briefest sketch of the labour which gave birth to a 
new government on this continent, or to develop, however 
faintly, its form and character. 

More conscious are we than any critic can be, how far we 

♦ p. 321. 
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must fail to reach the height of this great argument, how 
much more might be said, and how much more forcibly ; bat 
we have aimed only at a hasty sketch, at a brief presentment 
of the theory of our government and the evidences of its pur- 
pose, to those who may never be reached by other channels, 
whose opinion we yet value too highly not to desire that these 
pages might preserve, at least, some protest against the theories 
whose poisoned fruit our offended taste rejects as bitter ashes. 
Nor need we apologise if this sketch seems only a cento of 
opinions and declarations from other lips, since they came from 
the lips of those whose right it is to speak of labours in which 
they partidpated, and to declare the purpose of the fabric 
they wrought. 

To us the question is no longer a living question, no longer 
the subject of calm debate or of solution by reason or sage 
authorities. Into its lofty moral aspects we do not enter 
here, but such they are that every true man among us feels 
that the general interests of humanity, and the majestic 
sovereignty of right, his sacred allegiance to the Great Sove- 
retgn, whom he has called with solemn oaths to witness his 
fidelity, forbid him hesitate or falter in the contest for the 
liberty of all, for civilisation, permanent peace and good 
government in this Western World; while they reverently 
hope, and trust, that yet *' the whole body fitly joined to- 
gether and compacted by liiat which every joint supplieth," 
may increase to the edification of the world — ^purified by 
suffering and trial. 

G. S. H. 

Boston, U.S.A. October, 1863. 
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Art. III.— on AMERICAN SECESSION AND 
STATE RIGHTS. 

Reply by the Original Contributor. 

TN* tiie August Number (1862) of this Magazine, appeared 
-*- an article under the aiK)ve title, written by the Contri- 
bator who pens these lines. To that article two answers 
have been given: the first by the Hon. Judge Redfield, of 
Boston, Massachusetts, U.S., and published in the November 
(1862) Number of this Magazine; and the second from 
G. H. S., also of Boston, and published in the present 
Number. The following observations are intended as a 
replication thereto, and many of the arguments will apply to 
both respondents, though, in some particulars, special notice 
must be given to each. The writer, in referring to himself 
as the " Contributor," merely does so for the purposes of 
brevity and identity. 

The learned Judge opens his case by charging that the 
article in question is full of ** transparent errors and ground- 
less assimiptions." If so, then the article carries with it its 
own refutation, and needed none from the hands of the learned 
Judge. Whether the letter of the learned Judge be a refu- 
tation or not is -for the reader to decide after careful perusai 
of the two essays. The Contributor is still of opinion 
liiat both the learned Judge and O. S. H. have failed in dis- 
proving the truth of the positions advanced by him in his first 
article. The basis of that opinion will be found in the follow- 
ing remarks upon the two replies. Taking the learned Judge 
first in the order of priority we find him asserting (p. 81) that 
the article contains '' so many errors of fact and argument 
as to render it necessary to publish a brief correction of some 
of the more prominent ones." Nothing is easier than to 
make an assertion, and nothing more common than to mistake 
such assertion for proof. The learned Judge gives the reader 
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not the sliglitest proof as to the existence of these '^ many 
errors of fact and argument^" the only prominent ones to 
which he alludes are *^ the sovereignty of the States^'' *^ the 
constitution a compact,** ** the right of Secession," and *^ the 
Federalists,** and as to these he has not succeeded in con- 
Tincing the Contributor that they are errors. But to details. 
The first passage selected for refutation by him from the 
article in question is the following : — 

'* Now, £rom what has been said, it is apparent that the States 
of the American Union, being sovereign States, cannot be legally 
bound — ^that as they are not legally bound their secession from it 
is not an illegal act, and that the Federal Qovemment, in attempt- 
ing to adjudicate upon the right of dissolving the Federal Compact 
by the respective parties to it, is dearly beyond its delegated 
powers and acting ultra vires,'** 

" All this array of damaging consequences,** as the learned 
Judge proceeds to inform us, " depends upon a merely gra- 
tuitous assumption " constituting ^^ the fundamental and fatal 
£dlacy of the article (p. 84), and is nothing more nor less than 
this, '^ that the present national Government of the American 
Bepublic is a league or compact among the several States in 
their corporate capacity.'* The Contributor must again correct 
the learned Judge as to the term ^' gratuitous assumption." 
This is incorrect. Upon reference to the article it will be seen 
that the question of compact or no compact was argued by the 
Contributor, and that he came to the conclusion that there was 
a compact. Now, whenever a statement is made as the result 
of an argumentative proof, it cannot fairly be styled a gratui- 
tous assumption, though the proof be or be not defective. The 
learned Judge is wrong in another particular. The Contributor 
never said that " the National Government of the American is a 
league or compact among the several States in their corporate 
capacity,** but he stated (p. 331 ) that ^* the American Union is a 
federation composed of sovereign independent States, com- 

* The learned Judge in making tlie extract, has improperly inserted tlie 
words " to the Union," .after the word " bound." The Contributor never 
intended to restrict the terms of the expression to this extent. 
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bining for certain purposes of government, but not combining 
for others;'' and again (p. 335), ^'that the constitution is a 
compact appears from the fact of the Government being a 
Federal Government " (see Washington's letter to Congress), 
that is, a government of a federation, and a federation is of 
necessity the result of B,f(edusy compact, or league."* Here 
the reader will perceive that the main difference lies between 
tie terms " National Government," used by the learned 
Judge, and the term " constitution," used by the Contributor, 
and it requires small juristical knowledge to perceive that 
they are not convertible terms, but are essentially different in 
signification. Parties may by compact agree that a certain 
government shall be created and carried on ; such a govern- 
ment is the result of the compact and not the compact itself. 
That this view of the Contributor is correct, is shown by the 
learned Judge himself, who (p. 84) speaks *^ of the words of 
the instrument by which that National Government was 
created:" which instrument he afterwards styles "the con- 
stitution." Striking the term " National Government " out 
of the question as incorrect, and adopting the term " consti- 
tution " as the true one ; the learned Judge and the Contri- 
butor at last join issue upon the point whether the instrument 
styled the constitution is a compact or not? The learned 
Judge admits (p. 87) that the Articles of Confederation were 
a league or compact among the several States and nothing 
more ;* and the question now to be discussed is. Whether its 
successor, the constitution, is really anything else ? Let us 
look at the instrument and the concomitant circumstances of 
its creation ; but, before doing so, the Contributor desires to 

* Jefferson, afterwards President, asserted that the constitution of the 
United States is a compact between the States. " Thej entered into a 
compact which is called the constitution of the United States of America, 
by which they agreed to unite in a single Government as to their relations 
with each other and with foreign nations, and as to certain other articles par- 
ticularly specified." — Virginian Protest. 

t Any one who looks at the Articles will perceive that they are a con- 
vention or compact establishing, not only a federation but also a Federal 
Government, though less effective than the one under the constitution. 
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impress upon the mind of the reader these two simple facts : 
first, that all the States of the Federation stand upon an equal 
footing with each other as to their federal rights and duties, 
and that the sovereignty of each State resides in the people 
thereof "* By keeping these facts in view the reader is enabled 
to gain the exact value of the expression '^ People of the 
United States," hereafter commented upon. 

The constitution is commonly styled *^ The constitution 
of the United States of America." This expression clearly 
implies a federal union of some kind between the States, and 
militates against the assumption that it was a constitution of 
an indivisible nation or people. The preamble says, ^* We, 
the People of the United States, in order to form a more 
perfect Union, &c. (that is, more perfect than the then present 
one), do ordain and establish this constitution for the United 
States of America," and the last article of this document 
(Art. 7) says, " The ratification of tiie Conventions of nine 
States shall be. sufficient for the establishment of this constitu- 
tion between the States so ratifying the same." These two 
extracts taken together prove, that the term ^^ People of the 
United States/' is not to be interpreted as signifying an indi* 
visible nation or people, but simply the people of the several 
States as distinct political independent communities, agreeing 
and confederating thereby to form the federation and establish 
the government therein-mentioned. A review of tiie con* 
comitant circumstances and proceedings will set the matter in 
a clearer light, and serve to establish the above position. On 
the 21st day of February, 1787, a resolution was moved in 
Congress as follows : — 

" Whereas there is provision in the Articles of Confederation 
and perpetual union, for making alterations therein, by the 
assent of a Congress of the United States, and of the legisla- 
tures of the several States; and whereas experience hath 
evinced that there are defects in the present confederation y^ 
as a means to remedy which, several of the States, and particu- 
• New York Polit. Code, sect. 1. 
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larly the State of New York, by express instructions to their 
delegates in Congress, have suggested a convention for the 
purposes expressed in the following resolution; and such 
convention appearing to be the most probable means of 
establishing in these States a firm national government: 
Resolved^ That in the opinion of Congress it is expedient that 
on the 2nd Monday in May next, a convention of delegates, 
who shall have been appointed by the several States, be held 
at Philadelphia, for the sole and express purpose of revising 
the Articles of Confederation, and reporting to Congress and 
the several Legislatures, such alterations and provisions 
therein, as shall when agreed to in Congress, Mid confirmed 
by the States, render the Federal Constitution* adequate to 
the exigencies of Government and the preservation of the 
Union." The plan seemed to hai^e been simply this; not to 
abolish the old articles, but to modify them — not for the sake 
of forming a new Federal Constitution, but of rendering the 
then existing one adequate to the exigencies of government, 
and the federation of the several States more secure. Nothing 
was said about the people of the United States as an indi- 
visible people doing this. The plan was departed from, for 
the Articles were abolished and a fresh federation formed by 
nine of the States, as history proves. In pursuance of the 
above resolution, delegates from twelve of the thirteen States 
(Rhode Island refusing to appoint any) were duly chosen, and 
the convention being formed, drew up the present constitution, 
and signed it in behalf of their several and respective States, 
as proved by the document itself. On the 17 th day of 
September, 1787 — being the day upon which these delegates 
from the twelve States only agreed to the draft of the present 
constitution they passed the following resolution : — 

In Cokvektion. 
Monday, September 17th, 1787. 
Present. 
The States of New Hampshire, Massachusetts, Connecticut, 

♦ Mr. Dane in his Abridg. b. 9, c. 187, s. 20, says that there was no con- 
stitution Tinder the Articles ; the then Congress thought differently, and cor- 
rectly, as hereafter shown. 
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Mr. Hamilton from New York, New Jersey, Pennaylvania, Dela- 
ware, Maryland, Virginia, North Carolina, South Carolina, and 
G^rgia. Resolved, That the preceding constitution be laid before 
the United States in Congress assembled, and that it is the opinion 
of this Convention, that it should afterwards be submitted to a 
convention of delegates chosen in each State by the people thereof, 
under the recommendation of its legislature, for their assent and 
ratification, and that each Convention assenting to and ratifying 
the same, should give notice thereof to the United States in Con- 
gress assembled. Besolved, That it is the opinion of this Convention 
that as soon as the Conventions of nine States shall have ratified 
this constitution, the United States in Congress assembled should 
^ a day on which electors should be appointed by the States, 
which shall have ratified the same, and a day on which the electors 
should assemble to vote for the President, and the time and place 
for commencing proceedings under this constitution (here foUow 
some observations as to the mode of voting) ; and that after he 
shall be chosen, the Congress, together with the President, should 
without delay, proceed to execute this constitution." 

A letter also dated 17th September^ 1787, from the Con- 
vention to Congress, was sent with the above documents, and 
explained the patriotic spirit which imbued them in their 
exertions. When the draft constitution, the resolutions, and 
the letter were laid before Congress, that body on the 28tb 
day of September, 1787, unanimously resolved *' that the said 
report, with the resolutions and letter accompanying same be 
transmitted to the several legislatures (meaning thereby State 
legislatures), in order to be submitted to a convention of dele- 
gates, chosen in each State by the people thereof^ in conformity 
to the resolves of the Convention made and provided in that 
case."* 

It must not be forgotten that the resolves alluded to by 
Congress were those of a Convention of delegates of some of 
the States, not of all. Congress transmitted the above to the 
several State legislatures, and each legislature submitted the 
instruments to the convention of delegates chosen by the 
people of such State. The several submissions were at different 
times and in different ways. In pursuance of Acts passed by 

♦ 12 Joum. of'Congr. 99, 110; Joum. of Conv. App. 391. 
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their respectiye States^ tbe people of the Beveral States met at 
different times and places^ and elected their respective dele« 
gates^ so that each of these States had its separate Convention 
— one for Georgia, another for Delaware, a third for Penn- 
sylvania, and so on. Their several and respective assents to 
and ratifications, of the constitution were neither unanimous 
nor simultaneous. North Carolina rejected it, and in truth it 
was not finally adopted by the whole thirteen original States 
till the middle of 1790. 

During the eventful period between the submission of 
the constitution to the thirteen, and the ratification of it 
by the nine States, the fate of the American Kepublic, as a 
political institution, hung trembling in the balance. Each 
State orouched over its liberties, as a tigress over her 
young, resolved to defend them against what falsely seemed 
aggression. 

By Art. 7 of the Constitution, above quoted, the ratifica- 
tion of nine States was sufficient for the establishment of the 
constitutioQ betweeii such States. This was done. The first 
nine States which, so ratified were Georgia, New Jersey, and 
Delaware unanimously^ Pennsylvania, Connecticut, and South 
Carolina by large majorities, Massachusetts by almost a 
casting vote, and New Hampshire was the ninth in order of 
ratification. Thereupon the establishment of the constitution 
between them followed eo instanti. As for the other four 
States, New York and Virginia held out for a little time — 
North Carolina by her first convention of August, 17SS, 
rejected it, but in her second, in November, 178^, accepted it. 
Rhode Idand did not ratify till May, 1790. Before North 
Carolina and Rhode Island had ratified, the other eleven 
States had actually elected a president^ and commenced a fresh 
federation and federiJ government for themselves alon^, under 
the new constitution. The old federation was therefore at an 
end. The Congress of the eleven States only, under the new 
constitution, first assembled and eommenced proceedings on 
the 4th March, 1789. The mode wherebty the assents and 

VOL. XVI. — NO. XXXII. s 
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ratifications were made was by simple resolution, moved and 
carried in Convention. The terms of the several resolutionB 
were not identical — some conventions used the words " agree 
to and ratify ,** others ** assent to and ratify," and so forth. 

When we look at the mode in which these several ratifica- 
tions were authorised and given, so diverse and independent 
in their action, some conventions accepting, some rejecting 
the document, we feel compelled as reasonable men' to consider 
the process as a State act, and quite incompatible with the 
assumption that it was an act of the people of the United 
States as an indivisible nation or people. What was the 
primary intention as regards the Articles of Confederation? 
Simply that they should be altered, revised, and amended by 
the States. What was actually done ? Nine States abolished 
them and adopted the new plan. What became of the other 
four States ? They were left to shift for themselves, and two 
of them. North Carolina and Rhode Island, were on the point 
of being excluded from the new federation and treated as 
f(H*eigners. So much for the perpetually binding nature of 
conventions of this class, and of the indivisible nationality of 
the ^\ people of the United States," at any rate at the time 
of the adoption of the constitution. When did this indivisible 
nationality spring into existence ? Not during the Articles of 
Confederation, for then those articles could not have been 
abolished in the way they were, namely, by nine of the 
States, and not by the indivisible people. Now, as the 
adoption of the constitution was contemporaneous with and 
produced the destruction of the articles, the Contributor 
is at a loss to know when the alleged indivisible nationality 
first saw the light. Article 7 of the Constitution, is directly 
adverse to this assumption of indivisible national action. 
The expression "the States so ratifying the same," at the 
end of the article, evidently refers to a state ratification, and 
is the same ratification as that spoken of in the beginning as 
" the ratification of the convention of nine States ;" further- 
more this latter expression explains and is identical with the 
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expression ^* convention of delegates chosen in each State by 
the people thereof," occurring in the above resolution of the 
first convention and the resolution of Congress thereupon. 
Moreover, it is clear that the expression " confirmed by the 
States/^ in the resolution of the first convention, has reference 
to the ratification mentioned in the article. With these cir- 
cumstances before him, the reader is enabled to perceive the 
reason why the expression in the preamble of the constitution, 
" We, the people of the United States, do ordain and esta- 
blish" was adopted. It wa^ because the ordinance and 
establishment was effected by the delegates- in convention 
of the sovereign people of each of the ratifying States, in 
contradistinction to the legislature of each State — a mere dele- 
gative body — and there was a desire on the part of the framers 
of the constitution that the popular nature of the ratification 
should be apparent. The motive for referring the ratification 
to a convention of delegates of the people of each State, instead 
of referring it to the legislative body of each State, was for 
the purpose of obtaining a more perfect expression of the 
sovereign will of the people of each State upon the subject. 
The State Legislature, as a representative of popular sove- 
reignty, is an exponent of the will of the sovereign people in 
each State, but not so populjar nor so complete an exponent in 
this matter as a convention of delegates, ehosen by the people, 
for the express purpose. The mode adopted was that whereby 
the sovereign will of any one State was best obtained. There 
were thirteen sovereign wills, expressed in different ways, not 
unanimous, but independent of each other. Had there been 
but one indivisible nation expressing its opinion, there would 
have been but one expression of one sovereign will, which was 
not the case. On this point the opinion of Mr. Madison, 
one of the framers of the constitution, expressed in the 
Federalist (No. 39), is here inserted, as supporting the views 
of the Contributor. It deserves to be read with attention. 

** On . the one hand, the constitution is to be founded on the 
assent and ratification of the people of America given by deputies 

s 2 
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elected for the special purpose but ; on the other, that this assent 
and ratification is to be given by the people, not a« individuals 
eomposing one entire nation, but as composing the distinct and separate 
States to which they respectively belong. It is to be the ctssent and 
» ratification of the several States derived from the supreme authority of 
$he people themselves. The act, therefore, establishing the con* 
stitution will not be a National but a Federal Act. That it will be 
a Federal and not a National Act — as these terms are understood 
by the objectors, the act of the people as forming so many 
independent States, not as forming one aggregate nation — ^is obvious 
from this single consideration that it is to result neither from 
the decision of a majority of the people of the Union nor from 
that of a majority of the States. It must result from the 
unanimous assent of the several States that are parties to it, differing 
no otherwise from their ordinary assent than in its being ex- 
pressed, not by the legislative authority, but by that of the people 
themselves. Were the people regarded in this transaction as 
forming one nation, the will of the majority must be determined 
either by a comparison of the individual votes, or by considering 
the will of the majority of the States. Neither of these rules has 
been adopted. £ach State ratifying the constitution is considered as 
a sovereign body, independent of all others, and only to be bound by 
its own voluntary act. In this relation then, the new constitution 
will, if established, be a Federal, and not a National Constitutioii.'' 

It seems clear then^ at least to the Contributor^ upon the 
above evidence and argument^ that the expression ** We, the 
People of the United States," cannot be fairly construed as 
signifying the people of the whole American Union, viewed 
as an indivisible national unit, nor can it be viewed as signi* 
fying an act of the people of each State which was not an 
exponent of the Sovereign Will of such State ; but it must be 
construed as signifying that each State, by its Sovereign 
People, doth, in conjunction with certain other States by their 
Sovereign People respectively, ordain and establish, &c. 

The learned Judge has (p. 84) laid so much stress upon 
^* the powerful, searching, and unanswerable arguments " of 
Mr. Webster upon this point, that the Contributor feels com- 
pelled to trouble the reader with the following extract from 
that gentleman's speeches in 1830,* as a tolerably fair speci- 
men of his singular mode of reasoning. 

* 4 Elliott's Debates, 326. There is a pamphlet by Mr. Webster 
^mpting to prove " the constitution no compact," reiterating the above 
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'' The constitution declares that it is ordained diid established 
by the people of the United States ; so far from saying that it is 
established by the Governments erf the several States, it does not 
even say that it is established by the people of the several States. 
But it pronounces that it is established by the people of the United 
States in the aggregate. Doubtless the people of the several 
States, taken collectively, constitute the people of the United States. 
But it is in this their collective capacity, it is as all the people of 
the United States that they establish the constitution." 

How much of bare assertion — how little of proof — how 
contrary to actual fact is the above speech I Moreover, the 
orator seems to have forgotten that the real question is not 
what is the form of expression, but what is the meaning of the 
expression whose form is admitted on all hands. 

This error of " indivisible nationality," which is apparent in 
the writings of so many American jurists upon this point, 
arises from supposing that an act of this kind, done by the 
people of each State, is not as to other States of the Federa- 
tion an Act of the State. In a republic of the kind existing 
in each State of the federation, the State legislature is not 
the only body in the State capable of doing a State act : the 
judiciary may do a State act — deciding upon the constitu- 
tionality of the laws of Congress, for instance ; the sovereign 
people itself may also do a State act — altering the consti- 
tution of its State or making a fresh one. Much of the 
confusion and obscurity arises from the different meanings in 
which the terms *^ State " and " People " are respectively 
used. As to the term *^ State,*' sometimes it is used to signify 
the territory, as *^ the State of New York contains so many 
square miles " — sometimes to signify the governing body in 
contradistinction to the governed body of the State — some- 
times to signify the whole body of the people as an inde- 
pendent political society, in comparison with a similar body 
forming another State; and in this case it is equivalent 

ailments. Viewed as specimens of public speaking, the speeches of Mr. 
"V^^bster and Mr. Q. Adams on the Constitution, are very good; viewed as 
expositions of the principles of political jurisprudence, they are very 
defective. « 
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to the term ** people,** " la personne puhlique,^^ in its broadest 
sense. As to the term " people," it is sometimes used to 
signify the body governed ili contxadistinction to the body 
governing; and sometimes to signify a definite indepen- 
dent sovereign political society, as shown in the following 
section of the Political Code of the State of New York, 
** The Sovereignty of the State resides in the People thereof." 
The terms ** State" and ^* People "are used in other senses 
besides those above given, but it is needless to specify them. 
This much is important, that whenever the reader meets with 
the terms " State " and *^ People " he should at once endea- 
vour to ascertain what signification the author attaches to 
them. 

The next question for consideration is. Whether the docu- 
ment, called the "constitution," is a compact, /cerfw*, or league, 
or not? The question as to whether this document was, as 
the lawyers would say, a deed poll, or a deed inter partes — 
whether one act of an indivisible nation, or the combined acts 
of several States, has already been discussed, and the question 
of " compact or no compact " depends upon it As, however, 
the learned judge goes into the question, the Contributor is 
bound to follow him. The learned Judge (p. 90) asserts — " It 
is a constitution, not a league." Here he evidently uses the 
term league in its specific and most contracted sense, as applied 
to leagues of offensive and defensive alliance, and so forth; 
whereas a league in its proper and generic sense, as used by 
the Contributor, is equivalent to the terms convention, compact, 
fadusy or agreement. Does the learned Judge mean to say that 
a constitution cannot be made the subject or in the form of a 
compact ? Scarcely, so, but more of this hereafter. At p. 92, 
he makes a most unfortunate attempt at a definition of the 
term constitution, which he defines thus — " A constitution is 
an organic law" — ''the fundamental law of some new crea- 
tion " — " it is the creation of a new State." Here we have a 
lamentable confusion of terms and things.^ We are first told 
that a constitution is a law of something newly created, and 
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immediately afterwards that it is the newly created thing 
itself. . The proposition leads to absurdity. The phrases 
"organic law," and "fundamental law," are really so very 
vague that they may be made to sij^iify almost anything the 
writer or reader pleases. It is true they are often to be found 
in the writings of jurists, who ought to be more precise ; and in 
the writings of natural philosophers and divines, who really 
have no exact notions of the term law, and of its proper appli- 
cations, but this does not justify their usage. The term 
" organic law," as applied to a constitution like the present 
one, is out of place and unintelligible. The term ** funda- 
mental law," is borrowed, possibly, from the Federalist, 78 — 
** A constitution is a fundamental law," — or perhaps from Mr. 
Justice Chase's judgment in Ware v. Hylton, 3 Dall. Rep. 
199, where the same expression occurs. However, it is 
immaterial where the phrase comes from, or who uses it, the 
ambiguity inherent in it cannot be got rid of. To show what 
vague notions really clever men have as to the meaning of the 
term constitution (politically considered), the Contributor 
selects a few, principally of American origin. Quincy Adams, 
in his oration of the 4th of July, 1831, speaks of the constitu- 
tion as a " voluntary compact," deriving its authority from the 
free consent of the parties to it! This is opposed to the 
learned Judge's view. Mr. Dane, in his Abridgment 9, c. 187, 
art. 20, s. 15, says most oddly — " A constitution is a thing 
constituted, an instrument ordained and established. A com- 
pact among States is a confederation, and is always so named 
(as was the old confederation), and never a constitution." 
The confusion between the terms *^ thing," and " instrument," 
is sadly apparent, and betrays an inexact or careless mode of 
thinking. As for the confederation never having been termed 
a constitution, the reader will find an example to the contrary 
in the resolution of the first convention above cited, and 
wherein the term " federal constitution " is applied to the con- 
federation. He will also find another, in No. 38 of the 
Federalist, where Mr. Madison says, " Is the importation of 
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filaVes permitted by the New Constitution for twenty years ? 
By the old (meaning ,the articles) it is permitted for ever." 
There can be no dispute that a form of government was con-;- 
stituted by the articles. Judge Story (Const., s. 399) says, 
'^ A constitutioh k, in flEM^t, a fundamental law, or basis of 
goyernment, and falls strictly within the definition of law, as 
given by Mr. Justice Blackstone. It is a mle of action pre- 
scribed by the supreme power in the State, regulating the 
rights and duties of the whole community."* Dr. Bawle says 
(Const. Introd.), ^^ By the term constitution we mean the 
principles on which a government is formed and conducted." 
He differs essentially from Judge Story. The Abb6 de 
Mably, in his ^^Principes des Negotiations," cited by thB 
Federalist, No. 6, says, " Neighbouring nations are naturally 
enemies of each other, unless their common weakness press 
them to league in a confederate republic, and their constitu- 
tion prevents the differences which neighbourhood occasions," 
&c. Here he uses the term " constitution " as indicative of 
the mode of construction of the federation. Montesquieu (£sp. 
des Lois, b. 9, c. 1, cited in Federalist, No. 9), says, " It is 
very probable that mankind would have been obliged, at length, 
to live constantly under the government of a single person, 
had they not contrived a kind of constitution that has all the 
internal advantages of a republican, together with the external . 
force of a monarchial goyernment. I mean a confederate 
republic. This form of government is a convention by which 
several smaller States agree to become members of a larger 
one which they intend to form. It is a kind of assemblage of 
societies that constitute a new one." Here he uses the term 
constitution as signifying the character and nature of the 
thing constituted or established, and where he afterwards 
styles it a convention, whereby they agree, &c., he really 
mean^it is established by a convention or compact. 

• The Contributor agrees with the opinion of Judge Kedfield (p., 85J, 
that Mr. Justice Story was "not a careful and thorough student of public 
and international law." He wrote many good book^, of which that on the 
American Gonstitutkwi is the worst. 
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The above examples are adduced to show how unwise it is 
to reduce to a short definition a term haying various meanings^ 
with various applications. To gain a dear notion of the term 
constitution) we must first have a clear notion of the term 
" sovereign/' understanding by the latter word that person 
natural or artificial which makes and enforces the laws^ and is 
not bound by them^ nor subject to any political superior in 
the territory govetned. To suppose a sovereign supreme over 
itself is absurd) and to suppose one sovereign supreme over 
another is contradictory in terms. Now if we look at the 
various examples of what are called political constitutions^ we 
shall find that they vary in many essential particulars. Take 
the British Constitution first, it is simply a usage of govern- 
ment which has been sanctioned and observed by its sovereigns 
for many generations ; it is not reduced to writing, and is so 
vague and uncertain, that it is easier to define what is not a 
constitutional act than what is. Yet it answers the purpose 
better than a written one for the simple reason that it adapts 
itself more readily to the political wants and necessities of the 
people. The interpretation of the written instrument is often 
strained to suit the particular exigencies of the times. This 
is apparent in Chief Justice Marshall's judgments. If we 
look to France and many of the European States, we find 
plenty of written constitutions which mark out the mode of 
GoyernQient in various ways, and which are concessions made 
by the sovereign to the people, and often supposed (erroneously) 
to be irrevocable by such sovereign. If we look to the written 
constitutions of the several States of America we find them 
simply to be instruments describing the mode of government, 
and framed and enacted by the sovereign people of such State ; 
which sovereign can of course alter or abolish them and create 
fresh ones.* If we look to the constitution of the United 
States, we find it an instrument assented and agreed to by the 

* So long as a sovereign State is a member of a federation like that of 
the United States, there is an implied but not legal restriction that it shall 
not make a constitution inimical to the purpoaes of the federation. 
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soyereign people of each State^ for the purpose of thereby 
forming and maintaining with the other States a federa- 
tion^ and establishing a Federal Goyernment in a par- 
ticular waj^ with power to alter and yary. In all these 
examples we find diyerse characteristics: in the case of 
England it is simply mos or custom ; in France^ &c., a eon- 
cession of the soyereign; in each State of the Federation 
it is a declaration of the soyereign will of the people^ and in 
the case of the Federation it i^ex-necessitate a fotdus agree- 
ment or compact between soyereign powers of distinct States. 

The opponents of the doctrine that the constitution is 
founded in compact, haye laid much stress upon the words 
'^ ordain and establish " as not being terms of compact or agree- 
ment. In some cases they are not^ but in others they are^ and 
the constitution is one of the latter. When the master of a 
house ordains a rule of conduct for his household^ or a monarch 
a rule of conduct for his subjects^ such ordinance is no compact; 
but where seyeral persons natural or artificial^ in combination 
ordain and establish a status or condition whereby reciprocal 
rights and duties are mutually established^ such ordinance is 
a compact. Take nine men. A, B, C, D, E, F, G, H, I. If 
these men were to assent to and ratify a document commencing 
"We A, B, C, D, E, F, G, H, I, do hereby ordain and 
establish a partnership between ourselves as follows : " (stating 
the terms) such a document would be a compact Now the 
reader has only to substitute the nine assents of the nine 
States for those of the nine men, and the term federation 
for partnership, and the analogy is close and perfect. There 
19 no valid reason why the transaction in the latter case is not 
a compact as in the former. The words " ordain and establish " 
do not exclude the notion of agreement if the attendant circum- 
stances favour it; and the term "ratify," used in Art. 7, has 
been held by a crowd of English decisions to signify agree- 
ment. 

But if we look to the body of the instrument itself we find 
(sufficient internal evidence of mutual agreement or compact. 
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By the fourth section of the fourth article," the United States 
shall guarantee to every State in this Union " certain matters 
therein specified. Now this is neither more nor less than an 
agreement or compact of guaranty. Here A. says it will 
guarantee B. against certain contingencies, B. assents to or 
accepts it — the agreement or compact of guaranty is complete. 
Dr. Rawle (Const, c. 32), speaking of this clause, styles it a 
compact of guaranty, and the Federalist (No. 43), comment- 
ing upon this clause says, " The more intimate the nature of 
such a union (a confederacy founded on republican principles) 
may be, the greater interest have the members in the political 
institutions of each other ; and the greater right to insist that 
the forms of Government under which the compact was 
entered into should be substantially maintained." Again, 
Art. 2, sec. 1, says, *^Each State shall appoint" a certain 
number of electors for the Presidency. When each State 
by its convention assented to the constitution, did it agree 
or not to appoint these electors ? If it did not so agree what 
superior and sovereign power imposed that duty upon it? 
Certainly not the people of the United States as a national 
unit, for at the time of the establishment of the constitution 
between the nine States the other four were free and inde- 
pendent of it. There was a time between the establishment 
of the Federation and that of the Federal Government, when 
the argument of the supremacy of the Federal Government 
could not avail. Moreover, as regards new States it can have 
no sensible meaning except as a stipulation. Another 
example is afforded by sect. 10, Art. 1. It says, ^^ No State 
shall enter into any treaty — grant letters of marque, &c., &c.*' 
What is all this but a mutual stipulation between the 
members of the federation, whereby each agrees with the rest 
not to do the acts prohibited but to leave them to be done by 
the federation through the instrumentality of the Federal 
Government. Some of the above provisions existed in the 
Articles of Confederation, and their character of mutual 
stipulations was never disputed. 
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The learneS Judge (p. 93) alludes to the "dogma" of 
nullification in a way which requires brief notice at the hands 
of the Contributor. Nullification involves the consideration 
of the right of any one State to decide upon the constitu- 
tionality^ and therefore validity, of the acts of the Federal 
Government. This government springs from the federation^ 
and is therefore not identicfd with it. It is a subordinate 
representative or minister of such federation and acts only by 
virtue of delegated powers. The question whether the dele- 
gate has acted ultra vires or not, is not for it to decide, but 
for its principals. All the principals being co-equal and 
sovereign, each one may express and maintain his opinion on 
the matter independently of his fellows, and there is no common 
arbiter to control them. In case of continued dissent the 
dissenting member has no other alternative than to withdraw 
from the federation. The object for which the federation waa 
entered into, was not merely for the joint but aUo for the 
individual benefit of its members. When, therefore, any one 
member 'finds that it derives injury instead of benefit firom 
the federation, common sense, natural justice, and the law of 
self-preservation require that it should secede from that which, 
so far from proving its salvation, is proving its destruction. 
The members being co-equals, have no right to decide upon 
the fate of the suffering member so as to bind it without its 
consent. Suppose the Federal Government were to pass laws 
destructive of the vital interests of Massachusetts and Bhode 
Island, are these two States bound to submit to their own 
destruction? Did they join the federation on such terms? 
Certainly not. Take the case of the South Carolina distur- 
bances of 1833, cited by the learned Judge. In consequence 
of the tariff laws passed by Congress, and imposing high pro- 
hibitive duties on foreign produce, for the sake of protecting 
Northern manufacturers, South Carolina felt she was being 
vitally injured, declared the laws null as regards herself, and 
threatened to secede. This she could do for the reasons above 
given. The constitution only determines the relations of the 
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members of the federation so long as they continue such 
members ; it does not determine the duration of the member- 
ship. The Contributor is perfectly acquainted with the pro- 
ceedings of President Jackson in relation to this dispute^ and 
also of the illogical speeches of Mr. Webster upon the 
occasion; but neither the President's threatening message^ nor 
the orator's powerful eloquence^ produced the desired recon- 
ciliation. It was Mr. Clay's Bill, whereby the duties were 
greatly lowered, and the crushing weight removed from the 
sufierer. When President Jackson talked of employing force 
to bring back South Carolina, he simply meant military force.* 
He could mean no other for coercing a Sovereign State ; and 
that he considered South Carolina such, is clear from his 
inaugural address, wherein he says, ''In such measures as I 
may be called on to pursue in regard to the rights of the 
separate States, I hope to be animated by a proper respect for 
these sovereign members of our Union, taking care not to 
confound the powers they have reserved to themselves with 
those they have granted to the confederacy." In his speech 
(1829) as President, he speaks of ^' the federal legislation of 
twenty-four Sovereign States;*^ and again he styles the federa- 
tion as a ** family of independent nations^* The federal judiciary 
generally decides upon the constitutionality of the federal 
laws. The cases of Cohens v. Virginia, 6 Wheat. 404 ; 1 Pet. 
R. 604 ; and Marbury v. Madison, 1 Cranch, 137, are so far 
conclusive upon the practice. There seems to have been no 
express authority given to them. Mr. Chancellor Kent (lect., 
20) shows that it was long a matter of dispute, but at last 
became a '' settled principle ^' that these functionaries should 
have this power. It took many years to come to this conclusion, 
all which would have been obviated had the supposed right 
been clearly fixed and created at first. Yet the power and 
right of questioning unconi^titutional measures rests in the last " 

* The Federalist (No. 81) considers that to ascribe to the Federal 
Government the power of waging war against refractory States " would be 
altogether forced and unwarrantable/*- 
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resort with the injured State — and always must in federations 
of this kind. If the legal tribunals of anj one State are com- 
petent to nullify^ as regards itself, an act of the federal 
legislation, as alleged by Mr. Chancellor Kent (Comm. 
lect. 20), Mr. Justice Story (Constit. sect. 1836), and 
Mr. Seijeant (Constitutional Law, c. 34, p. 401, 2nd edition), 
and supported by a score of cases, the State itself as a 
sovereign body from whence its legal tribunal deriyesits 
existence and powers, and of which it is only the minister, is 
competent to - determine in like manner, and in the last 
resort upon the nullity of such federal laws. This power of 
the federal and State judiciary to decide upon the validity 
of the acts of the federal legislature, is a two-edged sword 
which cuts at the root of the alleged sovereign power, of such 
legislature. The arguments of Mr. Madison, as expressed in 
the Beport of the Virginia Besolutions of 1799, may have 
been coughed down by the unthinking multitude, but they 
have never yet been controverted. His letter to Mr. Everett, 
in 1830, on the '^ nullification " dogma ; written in the midst 
of much national trouble, was penned with a desire to avert 
the threatened separation; he wrote it when he was well* 
stricken in years — when the fiery energy of youth had 
nigh died out — and when he saw in the South Carolina 
disturbances a probability that the union fabric which he 
had laboured so zealously to rear, would crumble to pieces. 
To prevent this calamity, he gave the prestige of his great 
name and resplendent abilities to a production which is 
not remarkable for that logical accuracy distinguishing his 
former writings. A similar feeling is perceptible in the works 
of Judge Story, Chief Justice Marshall, Webster, Q. Adams, 
and others; they make their logic conform to their sym- 
pathies, and their sympathies spring, in the opinion of the 
Contributor, from the deepest and purest patriotism — the love 
of the Union. This is indeed a praiseworthy bias, but being 
a bias, it must, in a calm, deliberate, impassive discussion 
of these matters, be guarded against. 
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The Contributor (p. 321) said that "the grand political divi- 
sion of parties into Federalists and Anti-Federalists arose 
in 1776, and has continued to the present day." The Judge 
denies this, and says it ante-dates the period of the existence of 
that division of parties in the Kepublic more than twenty 
years. The Contributor finds from Marshall's Life of 
Washington, vol. 5, ** that America soon (1776) became divided 
into two great political parties ; the one of which contemplated 
America as ^ nation, and laboured incessantly to invest the 
federal head with powers competent to the preservation of the 
Union; the other attached itself to the State authorities, 
viewed all the powers of Congress with jealousy, and assented 
reluctantly to measures which would enable the head to act in 
any respect independently of its members." Judge Story says 
(Const, s. 283) " that this division of parties has never entirely 
ceased." The above authorities clearly show when these two 
parties were born; perhaps they were not regularly christened 
till some years after. . The Contributor is perfectly aware of 
the nominal extinction of these parties under the Munroe Ad- 
ministration, but the parties still existed and always must exist 
in federations of this class wherever formed. The tendency 
of federalism is no doubt monarchical, and the Federal Govern- 
ment may have been, as the learned Judge (p. 95) says, always 
administered on federalistic principles ; but when he adds the 
important qualification thereto, that " the reserved rights (clearly 
sovereign ones) of the States must be maintained inviolate," 
the Contributor cannot view the learned Judge as an opponent 
of the doctrine of State Sovereignty. 

As to Mr. Jefferson's views upon secession, they are clear 
and decisive. He maintains the right to secede, which involves 
secession quietly or by force. It is idle to talk of amicable 
arrangement among quarrelling members. The South in firing 
at Fort Sumpter only anticipated the coming blow from the 
North ; and no man is bound to receive a blow before he takes 
means to defend himself. 

The learned Judge's remarks, as to that part of the article^ 
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referring to the secedsion of certiun districts from the old States, 
require slight notice. The meaning of the term ^^ secession^ is 
simply withdrawing oneself from any things and implies sepa- 
ration. The cases of Vermont, Tennessee, Kentucky, &c., as 
districts appurtenant to certain of the old States, are clearly 
acts of secession. By such secession or withdrawal they became 
separate from and ceased to belong to that to which they were 
preyiously appurtenant. The Contributor must correct the 
learned judge in one particular, he never used in reference 
hereto the term forcible secession, attributed to him by the 
learned Judge ; although, had he done so, history would have 
supported him. The question is. Whether the acta of with- 
drawal of these districts from their respective States, admitted 
as facts, are acts of secession or not ? The Contributor thiob 
they are, and with less good title to support them than the pre- 
sent State secession. The Contributor declined to cite Westen 
Virginia as a case of secession. It was simply an unconsd- 
tntional attempt on the part of Congress to divide a State. Ko 
jurist who knew anything of the case would ever cite it except 
in terms of reprobation. The Contributor fully agrees that 
this step presents very serious obstacles in the way of fiitaie 
re-adjustment of the federation on the old basis. 

The concluding remarks of the learned Judge, upon Ae 
deplorable polilical state of hia country, are only an echo of 
what has been uttered by his illustrious predecessors Marshall, 
Story, Kent, and many others. Where the intelligence of the 
country is, there young America scorns to turn for advice. 

Some portions of the reply of G. S. H. demand speoil 
notice, although the leading points therein are noticed in the 
reply to the learned Judge. 

G. S. H. quotes the example of Louiuana, as one where thi 
right to acquire new territory was not among the powers «^ 
pressfy delegated by it. He refers to p. 329 of the Contributor * 
article, which states that the sovereign powers •' so delegated,' 
by the States to the Federal Government were {inter alia) ac- 
quiring foreign territory, &c. The Contributor never used tk 
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word expre^lyy for this reason^ that some of these powers are 
expressed ai»d some implied (see sec. 8 Const., Fed. 44). The 
word " expressly," in the 2nd Art. of the Articles of Con- 
federation, was not inserted in sec. 8 of the Constitution, for 
the reasons mentioned in No, 44 of the Federalists Louisiana 
was bought by Napoleon, the First Consul, as stated by the 
Contributor (p. 334). By the Treaty of 30th April, 1803, the 
First Consul ceded (Art. 1) to the United States the district 
of Louisiana; and by Art. 3, it was stipulated that 'Hhe inha* 
bitants of the ceded territory shall be incorporated in the 
Union of the United States, and admitted as soon as possible, 
according to the principles of the Federal Constitution ; to the 
enjoyments of all the rights, advantages, and immunities of 
citizens of the United States." This clause rendered the admis- 
sion of Louisiana into the Union obligatory upon the federa- 
tion. A breach of this clause would have nullified the Treaty as 
regards France. Louisiana being a State having a constitution 
of its own (Livingston Code), was admitted into the Union by 
the Act of 8th April, 1812, in pursuance of Art 4, s. 3, Const., 
which says, " New States may be admitted by the Congress 
into this Union.'' By the above Act it was on admission placed 
in all respects *' on an equal footing with the original States.'^ 
Now the right to acquire territory by conquest or treaty is a 
power vested in the Federal Government by the constitution. 
This was settled in the case oUhe American Insurance Company 
V. Cautery 1 Pet. Rep. 5, II ; 3 Story Comm. 193, 198, 536, 
The powers of the Federal Government are delegated powers. 
Louisiana either delegated the right of acquiring territory to 
the Federal Government, or it did not. If it did, there is an 
end of the argument so far ; if it did not, then G. H. S. is 
reduced to this dilemma, that the Federal Government in eX' 
ercising the right of acquiring territory exercises it by the defe-» 
gation of some, not all, of the members of the federation, 
therefore the act of acquisition is strictly not an act of th^ 
federation. If this be so, the Contributor fears that G. S. H.'s 
'^wide Arch of the Ranged Empire where each State is a 
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Beparate and distinct Stone^" is sadly in want of a keystone. 
But Louisiana upon admission stood in pari passu with the 
other States in all respects. If the other States were^ as the 
Contributor contends^ Sovereign States possessing the right of 
acquiring territory and delegating that right to the Federal 
Government^ then Louisiana as their co-equal^ clothed with the 
like rights and duties^ must be presumed to have acted as the 
others did in order to vest the federal authority in the Federal 
Government. 

There is an error of one year in the date assigned to the 
Carolina tariff dispute^ in p. 335 of the Contributor's article. 
The dispute may be said to have terminated in 1833. 
Although South Carolina was the ringleader in the aflfair, 
North Carolina, and other Southern States, were implicated 
in it, and the dispute itself was actually between the two 
great sections of the Union — North and South — as preyed 
by the voting on Mr. Clay's Bill and the Enforcing Bill.* 
It is better known in American history as the Carolina 
dispute of 1832 and 1833, although in strictness it deseryes 
a more general name indicative of its actual extent and 
character. As to South Carolina being, as G. S. H. asserts, 
'^ the cut-purse of the Empire and the rule,." the Contributor 
begs to suggest that as ^^evil associations corrupt 
manners," the sooner the Northern States let this 
disreputable and ^^ wayward sister go in peace," the less 
tainted will the Northern reputation be. 

G. S. H. has attempted to reduce the Contributor's argu- 
ment to the form of a syllogism in the mood of E I O. The 
Contributor cannot accept such reduction as correctly repre- 
senting his argument, nor is he disposed to follow the example 
of G. S. H., and plunge headlong into mood and figure. To 
say nothing of the pedantry of such a style of reasoning, it is 
wearisome and distasteful to readers, and as much unsuited 
to the pages of the Law Review as a vivd-voce argument in 

• Ann. Reg. 1833, p. 298. 
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the same style would be in a court of law. One of the greatest 
logicians and divines of the present day has said, in a little 
work which the Contributor recommends to G. S. H. for 
perusal, that " not single acts of logical criticism has she 
(logic) in view, but the foundation of a logical habit through 
them, which, when she has accomplished, her work is done. 
Wherefore, though we impose strict rules, and coin uncouth 
names for thoughts and arguments, and enjoin a daily practice 
of minute and laborious exertions, it is that at length such 
rules, names, and exercises may grow unnecessary, and that 
we may cast them away ; intellectual swinuning corks for a 
mind that can now float at ease ; dumb-bells for an under- 
standing that luxuriates i^ its strength/'* Backed by this 
authority the Contributor must be excused from further no- 
ticing the syllogism ; for any dispute as to its structure is one 
of logic not of law, and tends only to delay the discussion of 
the main question. The arguments put forward by G. S. H. 
are presumed by the Contributor to be so put forward in reply 
to those of the Contributor, and with them alone he is bound 
to deal, which he does as follows : — 

The citation by G. S. H. of the Act of Union between 
England and Scotland is inapplicable, for this reason, because 
the union resulting from the Act was not a federation but a 
positive merger or fusion of States. The same argument 
applies to the incorporation of Tuscany and the other Italian 
provinces, into the kingdom of Italy. 

Again he says, ** A Sovereign State may yield its sove- 
reignty without the power of redemption." Admitting it 
may do so, yet this does not apply to the case of the American 
Federation. The members thereof,.as above shown, did not 
yield up their sovereignty, they simply exercise their sove- 
reignty jointly for certain purposes and severally for others ; 
and in order to exercise their joint sovereignty for these 
purposes they must of necessity have a joint government. 

• Thomson's (Archb. of York) *' Outlines of the Laws of Thought." 
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To whom could an American State yield up its sovereignty ? 
not to the Federal Government, for that is a subordinate minis- 
ter of the federation, and totally different from it. 

The case of Massachusetts, cited by G. S. H., as to the 
sovereign power of life and death, only goes to this, that as a 
member of the federation, it bows to the jurisdiction of the 
Federal Government in matters touching the federation. 
This is no abnegation of sovereignty, but simply an adherence 
to the terms of the federation, which it has in conjunction 
with the other members laid down for their joint guidance 
and benefit. 

The discussion as to the meaning of .the term sovereignty 
needs no further elucidation at the hands of the Contributor. 
He refers to his former remarks. 

Mr. Wheaton, in styling a composite State as a sovereign 
power, uses the term in reference to foreign sovereignties. 
The American Federation is in this respect a sovereign power, 
but that does not involve the non-sovereignty of its members. 

The Contributor freely admits that the mere protectorate 
of a powerful State over a weak one is strictly no sovereignty ; 
but the cases of Cracow and the Ionian Isles bear no resem- 
blance to the case of the American Federation, as may be seen 
at a glance ; and therefore they must be rejected. The incor- 
poration of one sovereignty into another sovereignty, alluded 
to by G. S, H., with a long display of authorities, goes to 
prove the American Union to be the absorption and extin- 
guishment of one sovereignty into that of another, and not 
what it is in fact — a Federal Union. The main point at issue 
is — not whether the Union is a federation of States or not, 
that is placed beyond dispute ; but — whether these States are 
sovereign members or not; if so, the Bight of Secession 
follows almost of course. 

In reference to the strictures of G. S. H., upon the argU" 
ments of the Contributor as to the right of a people to change 
its government, the Contributor says that if our ancestors of 
a hundred or a thousand years ago can bind us and our 
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posterity (as G. S. H. seems to think they can) to their 
political arrangements, why not go back a little farther to the 
first example in the days of Noah, when his sons made a 
political division of the earth? If priority of time gives 
priority of right in this matter, the present titles of the 
diflTerent sovereignties of the earth, America included, are de- 
fective. The above political error arises from drawing a false 
analogy between a man binding by deed his real and personal 
representatives, and a people attempting to act in like manner 
as regards its posterity. 

The preamble to the constitution has already been touched 
upon, and needs no further remark. G. S. H., citing a pas- 
sage from the Contributor's article, says, ^* that he " (the Con- 
tributor) ^^ would have his readers believe that the men and 
the people who suffered from the evils of uncontrolled State 
Sovereignty, purposely left the same radical defect in the new 
form of Government most elaborately framed to remedy it.'* 
If by this sentence G. S. H. means that the Contributor con- 
siders the " radical defect " of the old confederation to exist 
in the new one, the Contributor assents to such interpretation. 
Whatever the framers of the constitution intended to and did 
do, that defect was never cured, its severity was only miti- 
gated. Nor is it possible in federations of this kind to remove 
the defect, it is inherent in their very nature. But because 
federations are, like other forms of government, not free from 
imperfection, that is no valid reason why they should not be 
adopted. 

G. S. H. quotes approvingly the Federalist (No. 21), which 
pronounces that "a sovereignty over sovereigns, is a sole- 
cism." The Contributor's argument is to the same effect. If 
the States be sovereign, to suppose a sovereign over them 
would involve a contradiction in terms : a Federal Government 
of a federation of sovereign members does not involve this* 

The Contributor demurs to the opinion of M. de Tocqueville^ 
as cited by G. S. H., wherein he speaks of the United States 
federation as that of several States ^^ fused into one.^^ The 
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Contributor contends^ upon grounds preyiouslj alleged^ that 
the federation is a combination^ not & fusion. The difference 
between a combination and a fusion is shown in the compen- 
eation balance-wheel of a watch, where the different metals 
preserve their distinctive characters, although joined and 
acting together for a common purpose. Melt them together, 
and make a fresh balance-wheel from the mass, and you will 
have that, wherein the above distinctive characters are totally 
obliterated. A political fusion of this kind does not exist in 
the American Federation. G. S. H. builds up a composite 
State by commencing from " parish vestries, town councils, 
county jurisdictions," and so on upwards. This is scarcely 
the method of construction recognised by Puffendorff, Bar- 
beyrac, and other jurists of repute. 

Mr. Madison's argument, in his letter, of 1830, to Mr. Twiss, 
is faulty in this — that he draws a parallel between portions of 
any one. State erecting themselves into sovereignties^ and the 
secession of any one State from the federation. In the first 
case it would not be the act of a sovereign body, in the 
second it would ; and Mr. Madison, in the Federalist, repeat- 
edly admits the sovereignty of the States. The metaphor of 
Judge Wilson may be dismissed with a smile. The Contri- 
butor demurs to the allegation of Gr. S. H., "that it was 
intended to establish a government, a nation, and not a fede- 
ration," so far as the negation of a federation is concerned. 
The resolutions of Convention and Congress above cited — the 
Federalist throughout its pages— the public treaties,* and 
diplomatic correspondence, all prove that it is a federation 
with a Federal Government. 

The terms federal and anti-federal have been previously 
noticed. The various opinions of American statesmen cited 
by G. S. H., as to the form of the central government, must 
be tested by the simple fact that such government was and 
is a government of a federation, and, therefore, a Federal 

* See Treaty of Louisiana above cited, Ashburton Treaty, &c. 



Reply by the Original Contributor, 26ft 

Government. All questions of consolidation, nationality, and 
so forth, are subordinate thereto* 

The question as to the mode of ratification by the States, 
under Art, 7, has been discussed. " How can delay," says 
G. S. H., '*in the ratification by one or more v^ry its effect?" 
In this, that it has no effect upon nor does it bind the aforesaid 
one or more until they ratify. Sifppose between the establish- 
ment of the Federal Government and the ratification by Bhode 
Island, this State had wronged a foreign State. Had that 
foreign Government applied to the Federation for redress, the 
answer would certainly have been, " She has not yet joined 
our federation, and therefore we are not responsible." It is 
idle to talk of the " indivisible nationality " establishing the 
federation in the face of such a probable case. G. S. H. 
says, " What matters it if they (the people represented by the 
ratifying conventions) were the people of the several States, 
they were also the people of all." The Contributor replies, 
that the fact of the people of all the ratifying States repre- 
-senting the sum of the several peoples of the several ratifying 
States, does not get rid of the fact of the ratifications being 
numerically several and of States. The people of each State 
and of all the States did not, as alleged by G. S. H., divest 
each State of its sovereignty and give it to the Federal Union. 
Certain sovereign States for certain purposes became mem- 
bers of a federation, and the federation established a Federal 
government, which is a very different position — and in accord- 
ance with truth. Again, if the people of each State, as 
G. S. H. contends, declared with the people of the other 
States their will to form one nation for certain purposes, 
this is an admission that the transaction is a compact 
having all the due requisites of a union of declarations of 
will to a common purpose, &c. The example of the execu- 
.tion of an indenture, used by G. S. H., favours the Contri- 
butor's argument. The indenture being admitted as inter 
partes cannot be a deed poll, such as G. S. H. wishes the 
xonstitution to be considered. The execution of the indea- 
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tore at different timea by different parties assimilates to the 
ratification of the constitution at different times by different 
parties, and so far the comparison is admissible. But G. S. H. 
further adds, " If nothing more is meant than that the fact 
that some States delayed their ratifications was evidence that 
the action of the, other voters of the Union was not binding 
on them; it obviously does not follow that the constitution 
was not ordained by the people of the Union as a body^ 
because a portion had the power of declining to join with tlic 
remainder. When all did join it was the act of all." This 
is an ill-constructed and ambiguously worded sentence, the 
hypothesis having no connexion with the categorical pro- 
position upon which the argument turns ; and it cannot be 
accepted by the Contributor as a correct exposition of his 
meaning upon this point. He simply means that one State was 
not bound to ratify because another did. Each State had a 
right of free, independent, uncontrolled action in the matter, 
and exercised that right as it pleased. It might accept the 
constitution or reject it North Carolina by its first con- 
vention rejected it — a conclusive proof of pure untrammelled 
will and action. What was the evidence that the (ratifying) 
action of the other voters, by which G. S. H. must mean 
States of the Union, was not binding on " some States " which 
delayed their ratification? Certainly not the bare fact of 
delay, for that does not of necessity exclude the notion of 
control; it was the uncontrolled and exercised right above- 
mentioned. The Contributor agrees with G. S. H. that it 
obviously does not follow because a power not to do a certain 
act is vested in a portion of a body of people, therefore the 
certain act was not done by the body. . There is an essential 
difference between the possession of a power and the exercise 
of it. A man may possess the power of not drinking alcoholic 
liquids, and he may exercise it by becoming a teetotaller. 
Yet it obviously does follow, that where a part does not 
act, the whole does not act. It has been shown that in its 
exercise the assent is as independent of the refusal as the 
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refusal is of the assent. Furthertnore, G. S. H., by the term 
*' people of the Union as a body," taken in connexion with 
the subsequent word " portion," evidently refers to them as 
a whole, the acts of whose several parts are to be deemed as 
one act when the last of the several acts shall have been com7 
pleted. This is true as regards the nine States under Art. 7 
of the Constitution. The establishment of the federation was 
their act, but being the result of several independent but 
intentionally combined efforts to a common end, it must be 
deemed a joint act of many, not the act of a national unit. 
This is the only reasonable interpretation of the subsequent 
expression, " When all did join it was the act of all." The 
very process whereby this joint act was accomplished proves it 
to have been the result of a compact. 

The discussion as to the meaning of the meaning of the term 
" constitution " has already taken place. The consideration 
"by G. S. H. of some of the positions taken by the Contri* 
butor needs no special examination. He is content to let 
the case on this point stand as it does, merely remarking by 
way of explanation that the ''mutual pledging " of the signers 
of the Declaration of Independence was done in their repre- 
sentative capacity on behalf of their States as principals, and 
therefore the mutuality was actually between the principals, 
as alleged by the Contributor. G. S. H. has a long string of 
quotations from American writers and politicians. They vary 
eonsiderably, and are rather expressions of opinion than argu- 
ment. They must be tested by the facts of the case as given 
in evidence. G. S. H. says, the formation of constitutions 
by the several States is no more a proof of State sovereignty 
than the enactment of by-laws by towns. This is contrary to 
fact. Let any one examine the constitutions of New York 
and the other States, and he cannot fail to perceive therein 
powers of a sovereign character ; those powers were created 
not by the federation nor the Federal Government, but 
by the sovereign people of each State acting in its sovereign 
capacity. 
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The way in which the Articles of perpetual and indis- 
solable union were summarily set aside by nine States only, 
proves that the force of the Contributor's argument, as to 
independent State sovereignty, was not nullified in the 
manner alleged by G. S. H., namely, " the unanimous assent 
of all the States." This expression does not exclude the 
assumption of each assent being given independently of the 
rest. The phrase ^^ all historians are unanimous as to a certain 
fact," does not deny independent assent of each. The expres- 
sion ** unanimous assent of the several States," used by Mr. 
Madison, in the Federalist y No. 39, above cited, is the more 
correct one. 

As to Vermont, history shows that it was ceded to New 
York by order of the King in Council, in 1764. This de- 
cision produced serious disturbances, which during the War of 
Independence were lulled, but on its cesser revived. ** The 
Green Mountain Boys " successfully resisted all the efforts of 
New York to reduce them to submission, and she was obliged 
to accept 30,000 dollars in lieu of all claims. The secession 
of the other districts has been already noticed sufficiently. 

The admission of Texas in 1845 was the result of a compact 
to that effect between the Kepublic of Texas and the ^ United 
States. The one agreed to join — the other to receive it into the 
federation. The agreement or compact, in 1850, between the 
Federation and the State of Texas, then a member of the 
Union, was relative to sovereign rights, such as the determina* 
tion of boundary lines. Now, the States of the Union can 
scarcely be the quasi sovereigns the learned Judge and 
G. S. H. represent them to be, when they are parties to 
formal treaties containing stipulations which only sovereigns 
can properly make.* 

The citation by the Contributor of the Declaration of Inde- 
pendence as having been made in 1775 is erroneous, as appears 
by a previous part of the same article, where the date (1776) 

* The admission of Texas was considered by Judge Story as unconstitu- 
tional.--i»or2/'5 Life^ Vol. 2, p. 281. 
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is correctly given. G« S. H. is entitled to the benefit of his 
discovery of the error, such as it is ; the Contributor's estima- 
tion of its importance is shown by his willingness to strike the 
date out of the sentence, there being sufficient certainty 
without it. An apology, however, is due from the Contribu- 
tor for having assigned to the American Republic a greater 
political maturity than she really possessed. 
. Before G. S. H. accepts the illustration of the American 
Bevolutlon, which closes the Contributor's argument, as a 
token of its weakness, he is requested to read the passage 
carefully again, and he will then probably see the argument 
of the Contributor, that if the necessity of the case justified 
American colonies in throwing off their allegiance and seceding 
from British rule a fortiori y a like necessity would justify 
sovereign members of a federation in seceding from such 
federation. 

The Contributor, upon a careful consideration of the whole 
matter, comes to the following conclusions : — that the Ame- 
rican Union is a federation of sovereign States — that this 
federation was established by an instrument called the Con- 
stitution — that this instrument is a compact or convention 
between the States, the purpose of which was to establish 
such federation, and also to establish and lay down rules for 
a Federal Government: lastly, that the States being sove- 
reign and co-equal, have no common superior, or arbiter in 
their disputes, and that consequently each may secede from 
the federation whenever it thinks proper. Such act of 
secession can only be a casus belli as to the rest ; certainly 
not rebellion. Moreover, the Federal Government, as the 
delegated representative of the federation, is purely subordi- 
nate thereto, and the sovereign powers with which it is 
invested,- must be viewed in reference to this fact. 

The Contributor wishes it to be understood, particularly by 
American readers, that in the discussion of the above matters 
|ie has allowed no sympathies either for the North or the 
South to have place. Had the North been the seceders, the 
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arguments would have been the same. It is intended simply 
as a dry legal diacussion, as to what the nature of the Ame- 
rican Union is. The learned Judge seems to charge the 
Contributor with being a sympathising and warm advocate of 
the South. He repudiates it, simply contending that the 
South have the right to secede. As to their policy in sece- 
ding, he thinks the wisdom of it decidedly an open question. 
He condemns anything like military subjugation, as not calcu- 
lated to restore a Federal Union. The only mode of pre- 
serving the federation is, as he before said, by hearty good- 
will and co-operation. If this mode cannot be obtained, it is 
better to separate and leave the re-construction to time and 
calm reflection. 



Art. IV.— what IS THE VALUE OF A SHIP ? 

AT the last meeting of the Social Science Association, at 
Edinburgh, there was a discussion, — very interesting 
to those whose good or evil fortune obliges them to seek for 
nutriment from such dry fare, — upon the question. What is 
the true test of the value of a ship ? The discussion was 
introduced by a paper written by Mr. Laurence Baily, and 
another by Mr. Manley Hopkins, both gentlemen well known 
by their publications on branches of maritime law. Some 
other papers followed, and led to an animated conversation. 

The various questions involved in the controversy lie on 
the border land of law and political economy. Without 
pretending that they are either intensely interesting or more 
than moderately important, it seems possible to sum up the 
results of the Edinburgh discussion, and of the authorities 
there cited or referred to in a manner not absolutely unpro- 
fitable. 
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For several reasons^ it i& necessary that there should be 
some recognised test or measure of the value of a ship. In 
cases of collision, when one vessel has been sunk or destroyed 
by faulty jaavigation on the part of another, the courts have 
to determine what compensation shall be made; and, while 
the amount in each case may be a question for a jury, or for 
the registrar or merchants of the Admiralty Courts it is highly 
desirable, not to say indispensable, that the jury, or this 
quaii']\xrjy should be directed by the court as to the principles 
on which they are to proceed. In insurance cases, the court 
has to determine what value shall be taken as the tiest of a 
total loss ; that is, how large a sum the assured may reason- 
ably be called upon to lay out in repairing his ship, and at 
what point he has a right to consider that that cost will absorb 
her value, so that she may be regarded as irreparable. Here, 
again, principles are needed for the purpose of directing a 
jury. It is somewhat remarkable that there is no decision in 
the English courts which bears directly on the question, — 
Which, among the many possible tests of a ship's value, is to 
be used in determining how much the underwriters are to 
pay, in case of total loss, when the ship has not been valued 
in the policy ? So when it becomes necessary to determine the 
value of a ship as between part-owners, — e.g.y upon the death, 
insolvency, or retirement, of one partner, — there is no autho- 
ritative standard by which that value can be measured. 
Another use of such a standard is, very naturally, pointed 
out by Mr. Baily, viz., to fix the ship's rate of contribution 
towards a general average. 

But where — the reader may at this point naturally ask-^r 
is the difficulty ? Is not ^^ ship, like every thing else, worth 
precisely what it will fetch ? Is liot the market price, neither 
more nor less, the measure of her value? To the lawyer, 
and to the man of business, sentimental or fancy values are 
simply non-existent. If a man has a weakness for his ship 
because she has been like a first brief to him — his introduction 
to fortune ; or because his late wife, or the daughter for whom 
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he is in mourning, christened her ; or because she has been 
*' lucky ; " or for any other of the thousand and one odd rea- 
sons which determine our likings or dislikings ; all these are 
matters which judge and jury are of course to ignore. The 
question is one simply of pounds, shillings, and pence ; and, 
being so — 

'* What is the wcarth of any thing 
But just so much as it will bring ? " 

It is very clear, however, that this has not been the opinion 
of those who originated and took part in the discussion at 
Edinburgh : for we find that, although the consideration of 
the question was expressly confined to the value of a ship) 
** considered solely as an investment for the sake of profit," 
no less than five distinct tests of that value have been pro- 
pounded. These are : — 

1. Her value for sale. 

2. Her actual cost (less wear and tear). 

- 3. The cost at which she might be replaced by an exactly 
similar vessel. 

4. The cost at which she might be replaced by a vessel 
equally adapted for the service for which she is intended. 

5. The present value of the nett sums she may be expected 
to bring in to her owners. 

■ But is not all this solemn trifling? Do not all these five 
tests, so nicely discriminated, give results which must coincide? 
By no means. Take the case of the Great Eastern. Between 
her market value if put up for sale by auction, and her cost 
price with a reasonable deduction for wear and tear, there would 
be found — to use a mercantile cant phrase — a considerable 
margin. "Which of the two would most nearly correspond in 
result with that given by the fifth test ^ — one might well wish 
for the prophetic gift to answer this question. This, it may 
be said, is an exceptional case. No doubt it is, as regards the 
very large amount involved, but hardly otherwise. Many 
cases were put, in the discussion in Edinburgh, in which the 
five tests proposed would give results widely differing fi:^?^ 
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one another. When a ship is built for a special trade^ requir* 
ing unusual conditions, such as a yerj light draft of water, or 
the sacrificing of carrying power or economy in working for 
the sake of attaining unusual speed, or peculiar accommodations 
for passengers, or for special descriptions of cargo,* the market 
for such a ship is so restricted that a vessel which is exceed- 
ingly profitable to her actual owner, may be, if not unsaleable, 
at any rate unsaleable except at a considerable loss. The mail 
steamers which ply between Dublin and Holyhead, receiving a 
subsidy from Government conditional on the attainment of a 
high rate of speed, are, it is said, constructed in such a manner 
that, from their large consumption of fuel, they could not be 
profitably worked in any other employment, and would con- 
sequently be unsaleable, except for breaking up. Then again 
there is the difficult case of a vessel whose special occupation 
is gone. Let us suppose, for example, that, during the abnor- 
mal, temporary, rush of mercantile activity to the port of 
Matamoras, consequent on the American blockade, some enter- 
prising speculator had sent out an iron steamer, in pieces, to 
be put together and used at that port as a steam-tug. During 
the war^ our tug might make enormous profits, and after the 
war might still be of some value on the spot ; but of how much 
value ? That is evidently a question which must depend on 
the quantum of employment for a steam-tug which might sur- 
vive the war ; it would, at any rate, be entirely independent 
of the steamer's original cost. These are a few among the 
examples which might be advanced to show that the five tests 
are by no means uniformly coincident in their results. 

Let us consider, then, which among them is the true test, 
and what relation the others, which may be called subor- 
dinate or auxiliary tests, hold to that which shall be taken as 
the ultimate standard. 

* Iron ships are now being built for the special purpose of carrying petro- 
leum, with tanks which form portions of the frame, and serve for strengthen- 
ing the vessel. Supposing the petroleum wells were to dry up, or the use of 
this oil to be superseded by something else, What would be the value of such 
» vessel? 
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In this investigation, the most convenient course. "wrould seem 
to be, first, to inquire how much has been determined for m 
by English courts of law, and afterwards, how the matter stand? 
on pure principle. 

In Wilson v. Dickson ^ 2 B. and Aid. 2, a ship having faultily 
run into and sunk another ship which, with her cargo, was of 
far greater value than the faulty ship and her freight, and the 
claim for damage being by statute limited to the latter value, 
the questions were raised, at what time» and by what method, 
the value of the offending ship was to be rated ? '^ As to the 
time, the court held that it was not her value upon sailing, but 
her value inunediately before the collision. With reference 
to the second question. Bay ley, J., said — " The mode of ascer* 
taining the value is a matter of evidence, and may possibly be 
attended with some degree of difficulty. If the ship ultimately 
arrive, by ascertaining her then value, you may easily ascer- 
tain her value at the time of the loss. In other cases, wien 
the exact time of the injury is uncertain, the plaintiff may 
launch a primd facie case by showing the value at the time 
of sailing, leaving it to the opposite party to show what dete- 
rioration has taken place. That, however, is a mere question 
of evidence, and no positive rule can be laid down upon the 
subject." 

In Ddbree v. Schroder^ 2 Mylne & Craig, 488, the ques- 
tion was raised. Whether the value of a ship, to which the 
owner's liability was limited as above, should be taken to be, 
her market price, or her prime cost with a deduction for wear 
and tear? Lord Cottenham pronounced in favour of the former 
test. *^ The other mode," he observed, " has this disadvantage, 
that it can never be applied with certainty to any two cases. 
In one case, a ship may have been purchased advantageously ; 
and employed disadvantageously ; in another, the reverse may 
have taken place. 

That the market value, however, is not the test in all cases, 
appears from the judgment of Wood, V.-C, in The AfricOn 
Steamship Company v. Swanzey^ 2 K. & J., 664.. "lo 
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ordinary cases," said the learned Judge, " the value of a 
ship is what she would have fetched immediately before the 
loss. This, however, cannot be a true criterion in all cases. 
A particular class of ships might be adapted for one descrip- 
tion of traffic, and for that alone, and that description of traffic 
might be entirely occupied by one company, with which it 
might be hopeless to compete, so that there would be no 
market /or a ship of that particular description. If such a 
case should ever arise, it would be necessary for the court to 
adopt some other criterion. One, I venture to suggest, might 
be to ascertain the price given for the ship, and her subse- 
quent deterioration. Some such criterion would have to be 
adopted, for otherwise the value of the ship would be, what 
the ship would sell for to be broken up." 

The latest, and the only other decision upon this question, 
to which it is necessary to refer, is that of Grainger v. Martin. 
The question there was, " What is the true criterion of a ship's 
value, to determine whether the owner of her is justified in 
abandoning her to the underwriters, on the ground that the 
cost of repairing her damages would exceed her value when 
repaired ?." The question arose on a special case stated by an 
arbitrator for the opinion of the court. The arbitrator found 
that a ship which had cost £20,000, and was valued in the 
policy at £7,000, required repairs which would cost £10,500. 
He found, as facts in the case, that between the time of 
building her, five years previously, and the then present time, 
there had been no depreciation or change in the market value 
of shipping of that description ; that 20 per cent., or £4,000, 
would be a fair deduction for the five years' wear and tear, 
bringing her cost price, with this deduction, down to £16,000 ; 
that, there being no ready market for the ship, which was of 
an exceptional size and class, there was a material difFerencq 
between the sum she would have fetched, were the owner 
anxious to sell her, and the sum for which she, or a similar 
ship might have been bought by a person anxious to buy; 
that the former sum might be taken at £7,500, and the latter 

VOL. XVI. — NO. xxxii. u 
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as certainly more than £10^500; and^ finally, that an owner, 
wanting such a ship for the particular purposes of his trade, 
at the time in question, would have elected to repair that 
ship, rather than sell her, and either build or buy a similar 
one. 

Stated in its most simple form, the question for the opinioa 
of the court was, whether the true criterion of a ship's value 
for the purpose here stated should be, her cost price^with a 
deduction for wear and tear, her value to an unwilling vendor, 
or her value at a forced sale. If the last-named were the 
true test, the assured was entitled to recover as for a con- 
structive total loss ; if either the first or the second were the 
test, he was not. 

The case first went into the Queen's Bench, where it was 
determined that the loss was not total, the ^* forced sale" 
test being rejected. Crompton, J., said, ^^ I do not think 
it is a fair argument, because the ship could only be sold for 
£7,500, to say it would not be worth while to repair the ship 
at a cost of £10,500 ; for it might be argued that it would not 
be worth while to build a ship for £20,000 which would sell 
in the market for £7,500. It is clear the value of the ship in 
the market .cannot in this case be the test." Blackburn, J.^ 
said, " I suppose what the arbitrator really wanted to know, 
if he had to decide the case for himself, was, whether he 
should value the ship at the seller's price or the purchaser's. 
I think it is neither the one nor the other, but I think the 
test is, what was the real value of the ship at the time. In 
this case I think it would come very much nearer to the 
builder's price. The price for which a person could have got 
such a ship built for and brought to him, would come nearer 
to the value than the price for selling." (Jurist N. S., voL 8. 
p. 997.) 

From the Queen's Bench, the case went up to Exchequer 
Chamber. Here^ from whatever cause it may have arisen— 
whether from some crude opinion rashly uttered and obsti- 
nately adhered to — or from an unusual access of weariness 
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from overwork, it appears that, — we use the expression with 
reluctance, but are constrained to do so, — a miscarriage of 
justice took place. The learned personages who presided at 
the trial appear to have been dismayed at the array of figures 
set "before them, and absolutely to have not merely overlooked, 
but strenuously denied, the fact that there was any question of 
principle at issue. " There is no rule of law," said Erie, C. J., 
"in dispute between the parties." Chief Baron Pollock 
enlarged upon the inconvenience of carrying to a Court of 
Appeal ^* mere matters of fact, which are more within the pro- 
vince of a jury. It can illustrate no principle," he said; 
" it cannot advance the study of the law ; it makes no pro- 
gress in establishing principles of right ; but merely expresses 
the opinions of the persons before whom the facts are laid to 
be discussed and to be decided. It settles no law whatever." 
Accordingly, there being a difference of opinion amongst the 
judges as to the. inferences of fact to be drawn from the case, 
it was unanimously agreed amongst them to give no reasons 
whatever, but simply to count the votes and inform the public 
and the bewildered parties in the cause, that the numbers 
were five to two in favour of affirming the judgment of the 
court below. It is fortunate for the high estimation in which 
judgments in our courts are usually, and usually deservedly, 
held, that "judgments" such as that in Grainger y. Martin, 
are exceedingly rare. 

Surely the very purpose of law, considered as a science, 
is to disengage what may be termed the " constant elements," 
which underlie questions of fact. That which is individual 
and peculiar, which varies with every single case, is properly 
matter for a jury ; but those principles which, however 
closely they may be blended with the individual, yet are 
blended, and blended in the same way, with many, or with 
whole classes of individuals, prove themselves by this very 
repetition to constitute the relationes necessaries which it is 
the judicial function to disentangle and clear away from the 
details in which they are embedded. 

u2 
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Thus much — and certaiDly it is not very much — of instruc- 
tion^ on the question before us^ may be gathered from the 
decisions of our courts. The sum of it appears to be that, in 
ordinary cases, the value of a ship may be tested by its 
market price ; but, in exceptional cases, some other test — it is 
not very clear what — is to be taken in preference. Let 
us proceed to examine how the matter stands in pure 
theory. 

The question is confined to the " money- value " of a 
merchant ship. The money value of any commodity whatever 
can only be determined in one of two ways : we must either 
ascertain how much money it has cost, or how much money 
may be made of it. 

The cost of an article must for this purpose be taken to 
mean, not the sum which the individual thing has happened 
to cost in the making, but the sum for which a similar 
article can be made now. This is very evident if we take 
the case of an article which has been produced after a good 
deal of merely experimental work in the making, — e.ff.^ the 
first steam-engine, or any newly invented machine. A dupli- 
cate of such an article can usually be produced for a much 
smaller sum than has been expended over the original. A 
similar difference, in a minor degree> is constantly taking 
place with the cost price of every article, which requires skill 
in its manufacture, in proportion as improved or more 
economical processes of manufacturing it are from time to 
time invented. So of ships : in speaking of the cost of a ship 
which was built some years ago, if we are to use that cost as 
any measure of its present value, we must make allowance 
for fhe improvements which in late years have enabled us to 
produce either as good a ship at a less cost, or a better ship at 
the same cost, — such improvements, for example, as the sub- 
stitution of wire rigging for hemp, Trotman's anchors, 
Cunningham's patent reefing apparatus, and the like. 

Again, if we turn to the second of the tests suggested — the 
■'nm which the article in question may be made to bring in to 
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its possessor^t must throughout be borne in mind that this 
sum must be estimated with reference to the purpose for 
which the commodity was intended to be used. The money 
value of a hackney coach, tried by this test, must be, the net 
earnings which in the aggregate will be brought in to its 
proprietor by letting it ply in the streets for hire. The 
money value of a merchant ship, tried by the same test, will 
be, the present value of the net freights which she will bring 
in to her owner, after deducting all working expenses, sup- 
posing her to be employed as a carrying ship in the trade or 
trades for which her owner intends her ; to which must of 
course be added the value of her skin and bones at her death, 
— i.e., the price for which she must ultimately be sold to 
break up. If the commodity be a thing bought or manu- 
factured for the purpose of selling again, then, on the same 
test, its money value would be, the sum for which it can be 
sold. 

These two tests — the cost, and the expected profit — are 
under ordinary circumstances continually tending to approxi- 
mate to one another ; that is, on the supposition of free and 
tolerably extensive competition. The current rates of freight 
depend on the ratio which the supply of shipping bears to the 
demand for it ; high rates of freight, long continued, stimulate 
ship building — low rates discourage it; so that a free and 
large market operates as a self-adjusting machine. 

When, however, the two tests happen to give different 
results, it is the second, and never the first, which is the true 
measure of a commodity's value. 

The building of merchant ships, is still, in a certain degree, a 
matter which gives room for experiment. The problem in 
each case is, for the minimum of relative cost, to produce a 
ship which, by its carrying power, speed, durability, and 
economy of working, taken conjointly, is calculated to bring 
in the largest amount of nett earnings to her owner. It may 
readily happen that the same shipbuilder, working in the 
same yard> and under identical conditions, as to cost. 
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mBj, hj using different models, though each be the product 
of the same skill and pains, produce two ships of exactly the 
same size, at precisely the same cost, one of which shall prove 
itself very superior to the other in those merits on which 
the profitableness of her working must depend. Will any 
shipowner say that because the two ships have cost the 
same price, they are of equal value ? The owner of one 
would gladly give a sum of money to the owner of the 
other, on condition of exchanging ships. 

Again, if we suppose any change of circumstances, such, 
for instance, as the unexpected opening of some new trade, or 
the breaking out of a war which occasions a demand for trans- 
ports, it is clear that the value of every available ship ia 
immediately augmented. Before new ships can be built to 
equalise the supply with the demand, the ships actually built 
have a year or two of comparative monopoly. The cost of 
such ships remains unaffected, while their value rises^ The 
owner will not now consent to part with his ship for a sum 
which he would previously have been glad to take for her. 

Theoretically, then, the true test of a ship's value is that 
called No. 5 in the list above given, viz., *^ The present 
value of the nett sums she may be expected to bring in to her 
owners," from being used in the employment for which she is 
destined by them. 

But this test, perfect as it may be in theory, is open to the 
objection, which some may consider serious, that it is utterly 
impracticable, to persons not endowed with prophetic foresight; 
for, who else can tell beforehand how much money a ship wUl 
bring in to her owner during her future employment ? 

For this reason, it appears necessary to have substitutes or 
what we may term exponents of this theoretical test ; that is 
to say, working tests which are available, and which, under 
certain conditions, and with certain corrections, may be made 
to do duty for this test, which is perfect no doubt, but useless. 

In the papers read at Edinburgh, five of such tests were 
brought forward. These have been already enumerated. 
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Let US consider under what conditions each of them may be 
safely employed for the purpose intenc^ed. 

Ist. The value for sale.' Under favourable conditions, the 
value for sale may be regarded as the nearest possible ap- 
proach to the perfect standard. The ship's actual future 
earnings being unknown, we can get no nearer than to that 
which, in the average judgment of a sufficient number of 
competent judges, those earnings are likely to amount to. No 
doubt, even the largest number of such judges, strangers to 
the previous working of the ship, are less competent to form 
such an estimate, in one respect, at least, than the present 
owner of her,* For, he alone knows the ship ; he has learnt 
by experience what she can do — what kind of voyages she 
makes, how [she stows, what are her working expenses, 
how she behaves in bad weather, and the like — circumstances 
which can only be learnt after actual trial. The own^r, 
therefore, ought to be a bidder at the sale, or to put a reserved 
price upon her. But, the judgment of a number of other 
persons who are following the same trade, or a trade for which 
the ship in question is adapted, is also most valuable as an 
auxiliary towards forming an estimate of the ship's expectancy 
of profit. By this means, there is greater breadth of view, 
and errors in the judgment of an individual, especially those 
arising from too sanguine or too desponding a temperament, 
are likely to be corrected. 

Such are the merits of the ** market," considered as fur- 
nishing a test of value. They are, it will be observed, entirely 
independent of the accidental fact, that the ship can in this 
market be converted into so much money. This fact, con- 
sidered by itself alone, furnishes no more than, at most, a test 
of the minimum value of a ship. It may fairly be said that 
a ship cannot be worth less than it can be sold for ; because, 

* For this reason, the value which the owner has set upon the ship in his 
policy, if it may be taken as the expression of his own opinion as to her 
actual value, should not be disregarded among the data for determining 
what she is worth in fact. 
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if she be not sold, it mnst be because the owner believes he 
can make more of her by keeping her. But it by no means 
follows that a ship is not wordi more than she can be sold 
for. To bring about this result, there must be a sufficient 
concourse of persons who want not only a ship, but such a 
ship, — ue., who want her for employment in that special kind 
of work for which she is best adapted, and in which she can 
therefore be more profitably employed, — ^to bid against one 
another up to the point on which the profit which each bidder 
expects to derive from the mere act of purchasing is reduced 
to a minimum. And it should not be a forced sale ; i.e., the 
owner should be ready to keep her himself, unless a price 
be offered which appears to himself adequate to her value. 
Failing these conditions, the market value is no fair test^ and 
we must have recourse to some other. 

2nd. The cost price, with a deduction for wear and tear. 
This must always be supplemented, as has been shown, by an 
allowance for changes in the price of shipbuilding materials 
which may have taken place since the vessel was built ; and 
also for improvements, either as regards efficiency or economy, 
of cost, which have been found out in this interval. The 
deduction for wear and tear is a matter of the utmost 
uncertainty. On the whole, this is an exceedingly unsatisfac- 
tory test. 

There are cases, however, in which we are driven to resort 
to this, for the want of any other. An example of this kind 
was brought forward at Edinburgh. 

A shipowner has entered into a contract with Government, 
by which he obtains for a given number of years the -monopoly 
of a particular employment, — e.ff,, the carriage of mails to 
Holyhead. In order to carry out this contract, he is obliged 
to build steamers of a peculiar construction, such as could not 
profitably be employed in any other kind of work. What is 
the value of those steamers? Now, if we were to argue that, 
because the steamers were built on purpose to carry out that 
contract, and must be broken up when that purpose had 
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been carried out, and because the contract-money could not be 
earned except by building them, the value of those steamers 
to the contractor might be taken to be^^the capitalised sum 
receivable under the contract, deducting all the working 
expenses, and adding to this the sum for which the steamers 
would finally sell for breaking up; we should be met by 
'the objection — " But the contract itself was of some value ; 
it was obtained, perhaps, through Parliamentary influence ; it 
mighty had it been transferable, have been sold for a large 
sum ; you have no right, then, to absorb this entire amount 
into the value of the steamers." This seems reasonable. 
How, then, are we to discriminate between the value of the 
contract, considered simply by itself, and the value of the 
steamers by means of which it is to be carried out? Here 
we are driven to have recourse to the cost price. 

At the outset of the business, when the contract has just 
been entered into, and the steamers have yet to be built, the 
natural mode of discriminating between the two values would 
be, to take the value of the steamers as equal to the sums 
they will cost in the building, and the value of the contract 
as the difference between that cost and the sum to be realised 
under the contract. This is, of course, under the assumption 
that the steamers, once built, will last as long as the contract 
is to continue in force. By this cialculation, we not only have 
the means of determining the value of our steamers at the 
moment when they are built, but we also obtain a measure of 
the relative or proportionate value of the contract singly, and 
of the steamers singly, at any given time. For, the value of 
the contract yet to run, and the value of the steamer as it has 
been diminished by wear and tear, go on decreasing, in an 
equal ratio, during the time that both are being "worked out. 

The third and fourth tests proposed for consideration may 
be taken together, and somewhat summarily disposed of. 
They undertake to fix the value of one ship by ascertaining 
for how much a similar ship, or a ship equally well adapted 
for the purpose, can be procur.ed to replace it. Do not these 
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tests leave the difficulty precisely where it was ? The ship 
which is to be substituted must either be built or bought 
Its value^ then^ must either be the cost price or the market 
price^ or it must be something else. If it is either of the two 
named, then we may with equal reason say that the cost or the 
market price, as the case may be, is the true value of the ship 
originally in question ; and thus we add nothing, but merely 
give an appearance of complication, by bringing in this useless 
term of a substituted ship. If, on the other hand, the value 
of the substituted ship be something other than either the 
cost or market value, then what is its value? and in what 
respect is it easier to determine the true value of the substi- 
tuted than of the original ship ? 

On the whole, then, we seem brought to the following 
conclusion : — Theoretically, the value of a merchant ship is 
the present value of her future freights or other earnings, 
deducting all the working expenses. For practical purposes, 
however, we must take either the market value, or the cost 
price with a deduction for wear and tear ; and, of these two, 
that is in each case the better test which, under the circum- 
stances, must be supposed to approximate the more nearly to 
the theoretical standard. There is much uncertainty as to 
the proper deductions . for wear and tear ; and the actual cost 
does not completely represent the value of a new ship, except 
with certain modifications. In general, therefore, the market 
price is the best practical criterion of value ; but, in making 
use of this criterion, it is to be borne in mind that its value as 
a test depends entirely upon the degree of closeness with 
which it shall approach the theoretical test above designated, 
and that, wherever there is reason to suppose that the two 
would give materially different results, an allowance is to be 
made for this difference, so as to approximate that which is 
practically available to that which is absolutely correct in 
theory. 
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Art. v.— KECENT WOKKS ON THE ENGLISH 
CONSTITUTION. 

The Institutions of the English Government; being an 
account of the Constitution^ Powers^ and Procedure of the 
Legislative^ Judicial^ and Administrative Departments. 
With copious references to ancient and modern authorities. 
By HoMERSHAM Cox, M.A., Barrister-at-Law, author 
of " The British Commonwealth/' &c. London : 
H. Sweet. 1863. 

The English Constitution. By Dr. Edavard Fischel. 
Translated from the second German edition by Richard 
Jenery SitEE, of the Inner Temple. London : Harrison 
and Bosworth. 1863. 

"YTARIOUS causes have rendered constitutional and legal 
studies more popular of recent years than they were at 
no very distant period. The modern additions to the Uni- 
versity examinations, and the open competition for the Indian 
Civil Service, have had a considerable effect in this way ; but 
perhaps the strongest inducement to studies of this nature has 
been the feeling, now pretty general, that they really form a 
part of liberal education, and that some considerable acquaint- 
ance with them is essential to anything like general mental 
cultivation. That every man in a certain position in the 
world ought to have some knowledge of the constitution; 
under which he lives, and the laws to which he is subject, 
has been long admitted as an unquestionable proposition. 
But, true as it is, it does not contain the whole truth, and 
does not place the case fairly before the laity. It certainly, 
in our view, puts such studies, as a part of general education,, 
on the very lowest ground of utility, as it is quite consistent 
with it that a knowledge of the laws of England may be in 
other respects entirely uninteresting and undeserving of 
attention. 
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We think that we are not mistaken in supposing that^ at 
the present day, the feeling with respect to legal knowledge 
as a branch of edocation goes a good deal further than the 
view to which we have just adverted. A great system of law 
and government, arising in a remote age^ gradually developing 
itself under a variety of circumstances, and at last, by various 
modifications, rendered suitable to the wants of a society as 
different as can well be imagined from that in which it had its 
beginning, but still retaining throughout all changes a sub- 
stantial identity, is generally acknowledged among educated 
men to afford the materials of a most interesting philosophical 
inquiry. It is felt on all hands that there can be no satis- 
factory knowledge of English history, without being con- 
versant with the legal and constitutional changes, which form 
its most essential features,, and the effects of which still 
remain and give their character to existing institutions. All 
the domestic political events in our history have had constitu- 
tional results, and every decided step in social progress has 
been followed by modifications of our legal system. The law 
has been throughout an index to the state of society, and 
every change in the former may be taken as pointing out in- 
fallibly, that the latter had entered into a new condition, and 
that something old had passed away. 

Nor is the interest of our constitutional and legal system 
felt to be less when simply viewed in its existing relations. A 
vast and complicated scheme, the diverse parts of which work 
harmoniously together, preserving the strictest order among 
those subject to it, but under which the moral, intellectual, and 
social qualities of a great community have full freedom of 
operation, is calculated to attract the attention of every 
thoughtful mind. A proper investigation will show that all 
this is not a mere accident, and that it does not arise inde- 
pendently of substantial and permanent principles. Every- 
thing in our system has a reason for its existence, and a reason 
generally founded on good sense, and having reference to 
■practical utility. Our law is not a mere random collection of 
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arbitrary maxims capriciously applied^ but is founded on the 
great principles of justice, and guided by rules which expe- 
rience has sanctioned, and which experience also may modify. 
The study of such a system, it is now very generally felt, is 
deserving of a place in any enlarged plan of education ; and 
few will venture to deny, that to be without any knowledge 
of it is to be deficient in one important accomplishment. 

Much may be said in favour of procedure even, as an in- 
teresting subject of inquiry, and as an admirable means of 
accustoming the mind to regularity and order in the despatch 
of- business. But whatever may be thought on this point, 
there can be no doubt that a knowledge of the rules of legal 
evidence would be to most men, who have to take any impor-. 
tant part in the affairs of life, or to pronounce an opinion on 
any matter where facts are involved, a most valuable and useful 
acquisition. Unfavourable to a thorough investigation of truth 
as certain rules, now abrogated, may have been, and question- 
able as some that still remain may be considered, the English 
law of evidence is certainly based on wise and just principles, 
and is without doubt, one of the noblest achievements of the 
human intellect. The distinctions which it draws are in no case 
arbitrary, and its sole error has been in excluding what was of 
inferior value, instead of admitting it, and allowing it to be 
estimated at what it was really worth. In every inquiry into 
the truth of facts these distinctions must be regarded, for 
they are founded on the nature of things, and must neces- 
sarily appear just and wise to every reflective mind. 

How this knowledge, however, is to be attained, is a matter 
of no small diflSculty. Reading will not be suflicient, without 
some practical acquaintance with legal proceedings. The 
attempt is almost as hopeless, as that to acquire a knowledge of 
geology from books alone. A man may read Blackstone or 
Stephen with the utmost care, but unless he has some acquain- 
tance with the terms which they employ and of what the law 
is practically, his knowledge is likely to be very inadequate. 
The interpreters of the law require themselves to be inter- 
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preted. It is a matter of every day's experience, to find that 
young men who come to chambers as pupils after months of 
hard reading, are devoid of the most elementary knowledge. 
Much, however, may be done by a teacher, who knows what 
the practical working of the law is, in giving ^^ appropriate 
ideas" to his pupils. Where these were once obtained there 
would be no difficulty in adopting a course of reading from 
which a considerable knowledge of the most important divisions 
of our law might be derived. 

For such a purpose no better work, in so far as constitutional 
law is concerned, could be adopted than that which is placed 
first at the head of this article. It contains the largest amount 
of information on the subjects of which it treats, which is any- 
where to be obtained within the same compass, and which, in 
fact, can only be found elsewhere in a variety of works; 
whilst, with respect to the administrative institutions of this 
country, which form the subject of one of the divisions of the 
treatise, the same information is not to be found in any other 
book. Although there are some defects and omissions, which 
we shall afterwards point out, we think Mr. Cox is entitled i^ 
the praise of having produced a most admirable compendium ; 
accurate, full, clear, and exceedingly well arranged. The very 
complete analysis which is prefixed to the work will be found 
highly useful to the student. 

Except in so far as was necessary for the purpose of illus- 
trating the use and operation of established principles and 
institutions, Mr. Cox has excluded all historical and theoretical 
researches. This he has done advisedly, for the purpose of 
confining the work within the limits of a compendium. HoW' 
ever valid this reason may be, we cannot but think that a 
little more historical and speculative matter would have ren- 
dered his book more valuable and interesting. In a practical 
treatise on any branch of the law, it may be all very well to 
ignore history and speculation, but in dealing with the institu- 
tions of the English Government, it is scarcely possible to do 
iustice to the subject without reference to their genealogy and 
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to their political and social effects. Matter of this nature may 
no doubt be abundantly supplied from other sources ; but still 
we think Mr. Cox might have advantageously given us more 
of it than he has done. His notes^ however, we feel bound 
to add, contain references which point to the best stores of 
historical information. 

Of parts of the work which we think rather defective, we 
may mention the chapter intitled " The Acts of Parliament." 
Mr. Cox may not consider it to have fallen within the pur- 
view of his work to enter with any minuteness into the 
subject of the interpretation of Statutes, but we think it might 
have been useful to point out the provisions of the 13 & 14 
Vict., c. 21, which are of immense practical convenience, and 
the general rules by which the courts are guided in applying 
the language of the Legislature. He might also, we think, 
have adverted to the relation between the Statute and 
Common Law, and the limitation which this imposes on the 
former in its operation on rights. Indeed, as Acts are the 
only products of the legislative functions of Parliament, we 
think that it would have been advisable to treat the whole 
subject with some fulness, and that a general view of our 
Statute Law, not omitting a reference to its imperfections, 
was desirable. 

The chapter on Local Administrative Government, also, by 
no means comes up to our conception of the mode in which 
such a subject should be treated. Mr. Cox has contented 
himself with giving the most meagre summary of what 
are among the most characteristic institutions of English 
Government, and which naturally attract the attention of 
foreigners, as of primary importance in our syslem. 

In addition to these defects, there are some omissions which 
we are almost at a loss to account for. Mr. Cox does not 
treat of anything connected with the Church, except the 
Bishops in Parliament and the Ecclesiastical Courts. He 
omits the subject of Religious Liberty. He says nothing 
about the Funded Debt or the Revenue Laws. He entirely 



294 Recent Works on the English Constitution. 

passes over the subject of Colonies and Dependencies. Con- 
sidering the careful manner in which the work is got up, we 
have no doubt that the author has a reason for these omissions ; 
but we think that in preparing a future edition for the press 
it will be proper for him to consider whether it would not be 
well to give some information on the subjects which we have 
mentioned, and which most readers would expect to find in a 
book of this nature. 

Dr. FischePs work on the English Constitution is framed 
on an entirely^^different principle from that of Mr. Cox, and is 
executed in an entirely different manner. It contains a great 
deal more of historical and speculative matter, and treats of a 
good many subjects omitted by Mr. Cox ; but its divisions are 
not formed upon any principle which we have been able to 
discover, and its inaccuracy throughout is painful to any 
reader of moderate legal acquirements. The translator, in 
his preface, says: — " Although the author is thoroughly at 
home in his subject, having availed himself of the best text 
books, and, with great assiduity and laboriousness, consulted 
the most reliable authorities, he has, as might well be ex- 
pected while treating of our complicated judicial system, 
fallen into occasional errors. To have allowed these to appear 
in the English translation, would inevitably have impaired the 
credit of an otherwise valuable treatise. Such modifications 
as were deemed necessary have accordingly been introduced." 
Not having seen the original we are not aware of the extent 
of these modifications, but enough of errors still remain to 
render a second edition, should it ever be required, a heavy 
task to any editor who wished to make the work such as it 
ought to be. The translator expresses a hope that a second 
edition may afford him an opportunity of correcting such 
errors " as may be kindly pointed out to him." We are sorry 
that we cannot give him any assistance in this matter, as we 
feel it altogether impossible to undertake a labour so Her- 
culean, and must therefore content ourselves with suggesting 
error generally. 
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Despite all its faults, however, Dr. Fischers work is of 
much interest, as presenting the views of an intelligent 
foreigner respecting the character and working of our laws 
and institutions. Although his ideas of our legal system are 
very inadequate, as might naturally be expected in the case 
of an author who could only derive his information from text- 
books and other authorities, he has certainly caught the 
fundamental notions of English liberty, and has given, on the 
whole, a very fair account of the practical operation of our 
constitutional system. On some of the subjects omitted, or 
inadequately treated by Mr. Cox, he has entered at consider- 
able length. Book IV. is devoted to the State Church ; and 
Book VI., which consists of nearly a hundred pages, treats of 
Local Administrative Government — Mr. Cox's chapter on the 
latter subject scarcely occupying twelve pages. It is only 
fair to add, however, that while the little that Mr. Cox says 
on this subject is perfectly trustworthy, the more detailed 
account of Dr. Fischel is full of misconceptions and mistakes, 
which deprive it of all value for purposes of reference. Book 
VIII. treats of the legal relations of the British Colonies, but 
the account given is very short, and is not more accurate than 
the rest of the work. 

It is to the general views of Dr. Fischel, however, that the 
English reader will chiefly look for instruction, and although 
even these are not so definite, and so much to the point as 
they might be, still they are more to our taste than the 
masses of bad law which make up the bulk of the volume. 
He was — for he is now- no more — a warm admirer of the 
English Constitution, and had a full appreciation of the 
interest which attaches to its history. Nothing less, we 
should think, could have sustained him in the laborious 
investigations which the work shows he must have pursued 
in its preparation, and which must have been all the more 
irksome from the want of practical knowledge, which it no 
less clearly shows. He seems to have been greatly struck 
by the continuity of the history of the English Constitution, 
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and by the stability -which belongs to its leading principles 
throughout all the changes to which it has been subject ; but 
he was by no means of opinion that in our day all has been 
progress in the right direction, and that the future is perfectly 
clear before us. On the contrary, he considers that some of 
the means which have been most powerful in preserving and 
advancing English liberty have been lost, and he alludes to 
these changes with a somewhat melancholy interest. To a fevr 
of the points stated by him we shall briefly advert. 

Dr. Fischel saw in the extinction of small proprietors of 
land a great social and political evil. Has views on this sub- 
ject were obviously not those of the Times, but he rather 
agreed with Fortescue, who alleges, in praise of the English, 
"that the King of England is subject to the laws; that 
the people impose their own taxes, are judged by a jury of 
their own class ; that all men are equal before the law, and 
that there are many small proprietors.^^ (De Laudibus legum 
Anglise, c. 9.) The following passage will show Dr. Fischers 
estimate of the great change which has taken place since a 
time much later than that of Fortescue in the distribution of 
property in land. 

" The external results of aristocratic rule in Parliament are 
singularly significant. England has become the first naval 
power in the world ; and, dating from the 18th century, the 
sun does not set on her possessions. In a struggle protracted 
through twenty-three years with little interruption, the Island 
Kingdom made head against the French Bevolution and 
Bonaparte, and succeeded in emerging triumphant from the 
giant contest. Commerce, industry, and the power of inven- 
tion are raised to a higher level than history has hitherto 
witnessed ; but as gloomy shadows in the background rise up 
pauperism, the misery of the lower classes, and national debt. 
Under the rule of the aristocracy, the normal power of the 
land, the small yeomanry, disappeared ; England possessed, 
indeed, in the 18th century, numerous day-labourers, and 
speaking relatiyely, but few landholders." (P. 23.) 
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He recurs to the same subject on various occasions, and it 
is obvious that he always regarded it as an unfavourable 
symptom of our present condition, and not as a mark of social 
progress, as some would have it to be. There can be little 
doubt that a great change has taken place, and we cannot but 
think that its social and political effects must, sooner or later, 
attract general attention. 

Another point in our modern system on which Dr. Fischel 
expresses an unfavourable opinion is the decay of the older 
self-government, which was founded on the principle pointed 
out by Mr. J. S, Mill. '* The old Ideal," says the latter, " of 
a governing body was a concentration of the force of all the 
individuals of the community in the hands of certain of its 
members, in order to the accomplishment of what could be 
best accomplished by systematic co-operation." (Dissert. 
vol. 1, 432.) 

" By self-government,'' says Dr. Fischel, ** the modern 
middle-class in England understand a share in the right of 
election, and having special functions of the local govern- 
ment carried out by means of * paid ' oflSoials. The ancient 
system of self-government, on the contrary, consisted in dis- 
charging certain honorary offices as a municipal duty. Between 
electors and elected there is no inter-dependence, the new 
officials constituting, for the most part, governmental boards, 
which conduct their proceedings beyond the ken of the 
public. The share in the elections is of a limited kind, the 
votes mainly centring in small coteries ; the new local boards 
have become thereby discredited, and mischiefs have sprung 
up which are not ascribed to the want of self-action on the 
part of the community, but merely tend to excite a cry for a 
more wide-spread bureaucracy. The systems of the old and 
new self-government are almost everywhere in direct anta- 
gonism." (P. 293.) 

Dr. Fischel seems to have been powerfully impressed with 
the influence on public opinion of the Times newspaper, 
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and thb influence he does not seem to have considered as 
entirely for good. 

** This nation," he says, '^ more than any other, stands in 
need of guidance. The Times, fully understanding this, 
allows Englishmen, apparently, to think for themselves; on 
which account, and also by reason of the large capital at its 
command, it has driven almost all other journals out of the 
field. Whoever controls the Times may be sure to control 
England, unless ' public opinion ' once again elevates itself, 
in the twenty-four hours, from daily small talk to the high 
level of the thunderer." (P. 665.) *^ An influence thus origi- 
nating out of commercial undertakings, and which partly reflects 
and partly creates opinion, at times intentionally distorting and 
falsifying facts, must naturally tend to disorganise party 
system and parliamentary government.*' (P. 556.) 

We strongly suspect, however, that Dr. Fischel was under 
as great a mistake with respect to the influence of the 
Times on public opinion in England, as intelligent foreigners 
used to be with respect to the dignity and importance' of the 
office of Lord Mayor of London. From the nature of the 
circulation of the Times^ it is the best advertising medium in 
this country, and any information which it promulgates is 
likely to be more effective, because diffused in more in- 
fluential quarters, than what is contained in any of the other 
newspapers. But, rightly or wrongly, a large and increasing 
portion of the public put no faith in its leading articles, and 
strongly suspect that personal views and private interests 
influence its political tactics. Everything at the present day— 
the general spread of intelligence, as well as the cheap daily 
press — tends to lessen the influence which the Times once pos- 
sessed as a director of public opinion, and it is a very common 
notion that it has already begun to show all the marks of a 
falling power. Even the recent controversy with Mr, Cobden, 
whatever may be thought of the wisdom of the latter in 
adopting the course which he did, has served to lower the 
Times materially in the estimation of the general public. 
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But, whether Dr. Fischel was right or wrong in his ideas 
with respect to the influence of the Times, his remarks on the 
rapid changes of public opinion in this country at the present 
day are well deserving of consideration, although we cannot 
but think his views are rather too severe. Such changes must 
necessarily arise among a people of the character of the 
English, and subject to the influences which operate on us ; 
and if they were to cease, we should rather be inclined to 
consider it an unfavourable symptom. 

^^ A stable and permanent party government," he says, " a 
powerful administration, zealous to uphold the honour of 
England, can hardly be hoped for, however, if conditions are 
to obtain like those which, in 1857, drove Cobden, Bright, and 
Milner Gibson from parliament, on the ground of their Chinese 
policy ; and which, in 1859, equally by means of ^' public 
opinion" and purely on account of their peace principles, 
brought them back to parliament, and put the Treasury bench 
within their reach. Again, in 1858, Lord Palmerston, as the 
subverter of the liberties of England, and the prosecutor of the 
refugees, was, by the aid of Lord John, ignominiously ousted ; 
in 1859, in the character of the friend of all oppressed nation- 
alities, with the co-operation of the very same Lord John, and 
under pressure of the self-same *^ public opinion," the outcast 
of 1858, celebrated his triumphant entry into Downing Street. 
By such rapid changes in the persons and principles of her 
.leading men, by such veerings of popular opinion, England's 
influence cannot but be weakened, and the nation, in the 
matter of political sentiments and professions, can only become 
more callous and materialised." (P. 66%.) 

One of the most interesting portions of Dr. FischePs work 
is that on the characteristics of the English judicial system 
(Book v., c. 1). It is there that he especially finds the wide 
contrast that prevails between the modern constitution of 
England and the condition of things on the Continent. The 
separation of the judicial from the administrative system in 
this country, and the independence of the judges, are fully 
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estimated by him, and he is even favourably impressed with 
the external circumstances of our courts of common law. 

" The manner of conducting law proceedings," he says, ** tends 
to create an impression. The judges do not sit in resplendent 
chambers; the localities which serve as law courts at 
Westminster have not an imposing effect, but the rich official 
costume of the judges, and the wigs and gowns of the 
barristers are calculated to establish a salutary restraint 
between the judge, the parties interested, and the public 
This outward dignity is ordinarily combined with great calm 
and gentleness on the part of the judge, and with an utter 
absence of all prejudice against the accused in the conduct of 
the proceedings. Of browbeating on the part of the pre- 
siding judge, and highsounding invectives launched by the 
public prosecutors against the accused, there is in England no 
trace. (P. 235.) 

We may observe, that Dr. Fischel warns Englishmen 
against introducing the system of a public prosecutor, which 
in Prussia is regarded, from its effects, as wholly incompatible 
with civil liberty; and that he does not view with favour 
the project of abolishing Grand Juries. We are not prepared 
at present to say whether Dr. Fischel was right or wrong 
in his views as to either of these important questions, but 
would only observe that in discussing such subjects the 
opinions of enlightened foreigners, who have had experience 
of a system different from our own, although not decisive, are 
not entirely to be overlooked. 

We have stated enough, we think, to show the interesting 
nature of the work, whilst we^ have sufficiently cautioned our 
readers against expecting to find in It an- accurate statement 
of legal doctrine and practice. In truth, we cannot but think 
that if the latter had been greatly curtailed, the value and 
interest of the book would have been very much increased ; 
and, if a second edition should be required, we should strongly 
recommend the translator to perform the task of expurgation 
without fear or pity. As a repository of sound information. 
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it can never come into competition with Mr. €ox's book, but 
it lias merits of its own, which would be all the more con- 
spicuous if the rubbish of which we have complained were 
cleared away. 



Art. VL— on THE SPHEEE AND FUNCTIONS 
OF AN ACADEMICAL FACULTY OF LAW. 

On the Sphere and Functions of an Academical Faculty of 
Law. By James Lobimer, Esq., Advocate, Professor 
of Public Law in the University of Edinburgh. 

The Introductory Lecture to Professor Lorimer^s Course of 
1864, delivered January 5, 1864. 

/?t ENTLEMEN,— It does not, in my opinion, belong to the 
duties of a professor in a University, and I am not very sure 
that it is consistent with them, that he should deliver popular 
lectures, even though those lectures should have reference to 
the department of study which he has been commissioned to 
teach. I by no means say that, in deference to the scientific 
character which ought to belong to academical prelections, a 
professor is bound to exclude those aspects of his subject which 
may kindle the imaginations or touch the hearts of his auditors. 
In dealing with the sciences of human life, above all, a genial, 
humane, and sympathetic mode of treatment, is not only recon- 
cilable with, but is inseparable from, any method which is likely 
to be either scientifically trustworthy or practically useful. 
*^ The tree of life is green ;" and he who, by dealing with it as an 
inorganic structure or a leafless abstraction, draws from it its 
sap, has little chance either to invigorate its roots or to expand 
its branches. Still, the primary duty of the University teacher 
is to enlighten the understandings of his pupils, and to show 
them the links that bind the acknowledged objects of human 
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endeavour to specific rules of human conduct, rather than to 
awaken unsatisfied longings, or to convey indefinite concep- 
tions of the beautiful and the good. For these reasons it has 
not been the custom, either in this or in other Universities, 
for the professors to introduce their subjects by popular dis- 
courses, and it is very far from my intention to inaugurate 
such a custom. 

On the other hand, however, it is a time-honoured usage 
elsewhere — and one which, I believe, it is the wish of some of 
my colleagues, as well as my own, that we should adopt— for 
the professors of the various faculties, from tiine to time, to deli- 
ver lectures of a more general character than those which they 
would address to the students of their own classes ; and that 
these lectures should be delivered publics^ as it is called in 
Germany; that is to say, that all the students of the faculty 
under which they fall should be invited to attend them. At 
the beginning of each session it is probable that, in future, 
such a lecture will be delivered In the faculty of law ; the 
professors dividing the duty amongst them, and lecturing in 
rotation. It is as the first fruits of this arrangement that, 
though somewhat late in the session, I pray you to accept the 
lecture which I am about to deliver to you. 

The subject which I have chosen, as you know from the 
advertisement, is the " Sphere and Functions of an Academical 
Faculty of Law." In selecting as the subject of a single 
lecture a wide, and, as I shall have occasion to show you, in 
many directions an unexplored domain — and this too, with 
the avowed object of tracing its boundarie8-:-I have not been 
so vain as to imagine that I should be able to present you 
with a definition of it that would satisfy the ultimate require- 
ments of science. I fully assent to Mr. Mill's remark,* that 
a definition, " like the wall of a city, has usually been erected, 
not to be a receptacle for such edifices as might afterwards 
spring up, but to circumscribe an aggregation already in 

* Essays on Polit. Econ. V., p. 120. 
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existence." The observation, I imagine, is as true of a sci- 
entific faculty as of a science — here, too, the definition must 
follow, not precede, the creation of the object defined — and, in 
this country at all events, a complete scientific faculty of law 
is, as yet, an object of anticipation and ]of hope, rather than 
of experience. All that I aspire to, then, for the present is 
what the writer from whom I have just quoted has charac- 
terised as " an anticipation, or ebauche, of a definition" — such 
an indication of the region which has been assigned to us, 
as may enable us to take secure possession at any rate of its 
central provinces, and to determine the directions in which 
it w^ill be safe to turn the tide of future explorers. 

What, then, is the sphere, social and scientific, which 
belongs to th^ faculty of law of a completely developed Uni- 
versity, which is fully and eflBiciently discharging its functions 
as an organ of the state ? 

In order to the solution of this question, you must permit 
me, in the first place, to call your attention, in two or three 
sentences, to what I believe to be the objects and consequent 
sphere of action of the University as a whole. It has always 
appeared to me that the true and ultimate conception of a 
University was very well conveyed by the word itself, taken 
in the sense of a school of learning embracing all the sciences. 
It is this sense which its etymology suggests, and which we 
now popularly attach to it ; nor have I ever been convinced 
that such was not also its historical meaning. The latter 
point, however, has been controverted by so high an authority 
as to forbid that I should assert it with equal confidence. 
Sir William Hamilton, in one of those luminous " discus- 
sions" with which most of you, no doubt, are, and with 
which all of you ought to be, acquainted, has poured out a 
flood of learning on the term universitasy and its still 
more ancient synonym, studium generale. With the 
special object which Sir William had in view I need 
not trouble you; nor shall I venture to question that, as 
the result of the very suggestive digression into which that 
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object led him, he has placed beyond all doubt the fact that 
many of the most famous institutions to which these epi- 
thets were applied were directed — ^like many modern Univer- 
sities — ^to the culture only of particular fields of knowledge, 
and embraced only certain faculties. That these institutions, 
moreover, were in the habit of granting degrees only in 
those branches of knowledge which they taught, and that the 
fact of their enjoying the social immunities then attaching to 
Universities did not entitle them, inferentially, to travel 
beyond the fields in which they had been legally seized and 
vested by their founders — whether these founders were Popes 
or Emperors — are facts which Sir William Hamilton's histori- 
cal instances have proved, quite consistently with what the 
reason of the case would have indicated. I corifess, however, 
that I have failed to sec the necessity of the inference which 
he derives from these facts, to the effect that a University, 
**in its original and proper signification," did not mean "a 
school teaching all the faculties ; " and that the meaning of 
studium generate was ** not that all was taught, but that 
what was taught was taught to all." * In support of the latter 
construction he produced but one ancient authority, not, as it 
seems to me, of sufficient weight to overturn what in modern 
times has certainly been the general understanding of the 
learned. The nearest English equivalents to the terna univer- 
sitasy in its Roman signification, as Sir William Hamilton him- 
self has remarked, are society y company^ corporation.^ Let us 
take the latter. Now the allegation that a certain class of 
corporations contemplated certain objects, could never surely 
be disproved by the discovery that a number of corporations 
of this class had existed, which were deficient some in one, 
and others in others, of the means which were then known, 
or were afterwards discovered, to be requisite for the complete 
attainment of those objects. Such facts would prove only that 
in their actual condition they did not fulfil the whole ends 

* Discussions, pp. 481-2. f Ib.^ p. 478. 
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di their existence, — ^that the real was not coextensive with 

the ideal. As in their actual state scarcely two of these 

institutions were alike, to assert that the general conception 

of them must correspond to their actual condition would be 

to deny that any general conception of them was possible. 

On the other hand, as no one faculty or branch of knowledge 

can be mentioned, which was awanting in them all, to assert 

that the general conception of them excluded any branch of 

knowledge woulcj be to limit it so as to exclude some of the 

examples which, ex hypothesis must fall within it. That many 

human bodies are undeveloped, that others are decayed, and 

that those of a third class are mutilated^ and have lost arms 

and legs, and eyes and noses, does not prove that the human 

body, as such, partakes of the imperfections which we may 

find in any number of individual specimens. Physiologists 

tell us that there is no such thing as a perfectly sound human 

body, and that if Diogenes had turned out to seek a well 

grown and healthy man, he probably would have been just as 

unsuccessful as when he went to seek an honest one. But 

everybody understands, notwithstanding, how many legs and 

arms, and the like, go to make up a man ; and our notions of a 

man are not less clear and definite though none of us, perhaps, 

ever saw a perfect specimen of his own species. In like 

manner, it seems to me that the meaning which all of us in 

modern times have been in the habit of attaching to a 

University, and which anyone naturally would attach to a 

studium generale^ that, viz., of an institution directed to the 

cultivation on the one hand, and the dissemination on the 

other, pi all the sciences, is the correct one ; and that this 

meaning is not invalidated by any imperfections which such 

institutions may have exhibited in less advanced stages of 

society, or even which they may exhibit now. If such be not 

the correct view of the matter, I am not antiquarian enough 

to tell you when the modern conception of a University, in 

its integrity, became prevalent. That it was fully realised, 

however, by the founders of our own University, in 1582, is 



306 On the Sphere and Functions of an 

a point on which the Foundation Charter of King James YL 
fortunately leaves no doubt. In mentioning the objects 
of his new institution^ after making provision pro recep- 
tione, hahitatione et tractatione of professors of the four exist- 
ing faculties^ he adds5 aut quarumcunque altar um liberalium 
scientiarum. Commenting on the latter expression^ the Commis- 
sioners of 1830 remarked that " the plan of the seminary is 
thus most extensive^ embracing all the topics which then were 
included in a University Curriculum, and wisely, and with an 
anticipation of what has afterwards so strikingly taken place, 
authorising the addition of new branches of science without a 
breach of the tenure of the foundation." But what, with 
reference to an existing institution of a living state, is of still 
greater importance than either the expressions of its founder, 
or the interpretation put upon them by Koyal Commissioners, 
is that in the general mind of the community of the present 
day not the slightest hesitation exists either as to what the 
constitution of our University is, or what it ought to be. By 
this ultimate tribunal it is held to be a studium generale^ not 
in what Sir W. Hamilton conceived to be the historical, but 
in the modem sense; — and as such, its functions embrace 
the whole field of knowledge, widening out indefinitely as that 
field extends itself. 

It is true that the University seeks ultimate ends to which 
mere knowledge is but a means. But these ends are not 
peculiar to it. The fulfilment of God's will, and the develop- 
ment of humanity in God's likeness, are the common, as they 
are the final, objects of every legitimate human endeavour. 
However variously men may have defined the summum bonum^ 
the rAoc, the ayaOov, the end and object of life, there are 
few subjects as to which diversities of opinion have more 
frequently been resolvable into verbal diflferences — relating to 
which there has been more substantial agreement. Wisdom, 
virtue, happiness, God's kingdom, if not identical, are each but 
the others seen in a. different point of view. Notwithstanding 
their most strenuous efforts to diverge, those who toiled up- 
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wards have always found that their roads must meet at last ; 
and it is wonderful how consistently the better part of our 
nature^ guided^ by those Divine influences by which it was 
implanted^ has kept the face of humanity heavenward. 

The speciality of the University then, as of each of the 
separate institutions of civilisation, consists, not in the final 
end which it seeks, but in the sphere which has been assigned 
to it, and in the means which it employs. Now the means 
of the University is knowledge in all its branches — ^its instru- 
ment is thought. The University, so to speak, is the state 
in the attitude of meditation. The function of it, and of its 
ministers — the contribution which they offer towards the 
attainment of " the good" — consists in faithfully seeking and 
fearlessly teaching " the true." But the University has no 
executive behind it, like that with which the State in its 
magisterial capacity, and even the Church, is armed. It 
consequently enforces no rules of conduct, and imposes no 
forms of dogmatic belief. As it is, in many respects, the 
deepest and the highest, the University is, in like mantier, the 
freest of all social institutions. 

As a branch of the University, then, an academical faculty 
of law, though no longer directed to knowledge in its integrity, 
is still concerned with knowledge alone ; and it is this that is 
generally recognised as distinguishing it from the profession of 
the law. The object of the profession of the law, of jurispru- 
dence seen on its practical side, is not so much that the law be 
discovered 'and made known, as that it be applied and obeyed. 
It is for the purpose of vindicating, in special circumstances, 
laws, the binding nature of which in the abstract is already 
admitted, that positive laws are enacted by the legislature, 
measured out to separate individuals by the judge, and 
enforced by the executive. The function of an academic 
faculty of law and its professors is altogether different. They 
too, it is true, have to deal with positive laws. But to them, 
a positive law is not a rule which it is their duty to apply or 
to enforce, but a phenomenon which it is their duty to 



308 Oft the Sphere and Functions of an 

observe and examine. With a view to such an examination; 
it is of course indispensable that the phenomenon should be 
carefully and accurately described ; and this description in- 
volves that elaborate statement of the existing law, and of the 
historicar stages through which it has passed in the course of 
its development, which too frequently constitutes, in the eyes 
of the professional student, the sole value of academical lec- 
tures. Now there is, in my opinion, no error more likely 
than this to bring discredit on legal instruction thus conveyed. 
The symmetry of a legal system, as a whole, and the historical 
evolution of particular doctrines, will probably be better 
exhibited in the lecture-room than anywhere else ; but I 
have no hesitation in telling those who come here with the . 
sole object of storing their memories with the details of posi- 
tive systems of law, whether national or international, that 
they may accomplish that object better elsewhere. For this 
purpose no lectures will ever be equal to the pages of the 
ordinary text writers well conned over, the rubrics of the 
reports, the practice of writers' offices, and the courts of 
law. As a practical art the profession of the law must be 
learned practically, and in the faculty of law we have no 
practical training schools corresponding to the chemical 
laboratories and the hospital-wards of the medical faculty. 
Their existence, in connexion with the University, in any 
case, is defensible on grounds rather of practical convenience 
than of scientific necessity ; and I do not think they are called 
for in the faculty of law. But, be this as it may, it is not in 
order that they may have it in readiness to retail to a client, or 
quote to a judge, that the professor of jurisprudence makes 
his students acquainted with positive law ; it is in order that 
he may examine it along with them, that he may explain to 
them why it is law ; and this not only with reference to the 
special circumstances in which it was enacted — or, in case of 
its being consuetudinary or judge-made, with reference to the 
customs and usages or the previous decisions on which it 
rests — but why it is so necessarily and absolutely, and will 
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continue to be so as long as human nature and external cir- 
cumstances remain unchanged. Should it so chance that in 
place of a healthy twig which draws its sap from the common 
root, a particular law appears to the professor to be an excres- 
cence that wastes the vigour of the tree of justice, the fact 
of its existence will still entitle it to his consideration ; and 
he will very often illustrate the principles of his science not 
less advantageously by explaining the grounds which have 
led him to condemn it. The extent to which, in the latter 
case, he may suggest a practical remedy, will depend on the 
fertility of his own genius. No man is bound to be original, 
for originality is God's rarest gift. But, for a professor of 
jurisprudence not to distinguish between what does and what 
does not rest on principle — that is to say, on normal human 
nature — would be as flagrant a miscarriage as if a professor of 
physiology or pathology were to fail to distinguish between 
the effects produced by the diseased and the healthy action of 
a bodily organ. 

These few observations, taken along with the explanation 
which I have given you of the functions of the University, 
may perhaps be suflicient to indicate the relation in which the 
faculty of law, as a branch of that institution, stands to the 
profession of the law. It is the relation in which a science 
stands to an art. The faculty of law in the University is the 
scientific side of the profession of the law, just as the faculty 
of medicine in the University is the scientific side of the medi- 
cal profession. So far, I take it, there can be little difference 
of opinion. But does this explanation exhaust the functions 
or the spheres of the two academical faculties in question ? 
Is the healing art coextensive with the academical faculty 
of medicine, as it is f Is the profession of the law coextensive 
with an academical faculty of law, as it ought to be f These 
questions must be answered by attending to the relations in 
which these faculties stand, not to the professions, but to the 
University. 

The four faculties of theology, law, medicine, and the arts. 
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exhaust^ as you know, the whole sphere of the University ; 
and we have already seen that the University exhausts the 
whole sphere of science. If is obvious, then, that the whole 
sphere of science, every branch of the known and the know- 
able, must, somehow, be divided between these four faculties. 
This being admitted on the one hand, no University, so far as 
I know, having yet adopted any further subdivision of its 
domain ; and on the other, the notion that the professional 
faculties should be confined within the limits of their respec- 
tive professions being, in a general way, adhered to ; how was 
the academical vineyard to be disposed of? for the professional 
faculties on this footing, could obviously cultivate but a very 
small portion of it. Now there was one academical faculty 
which was hampered by no professional connexion, because 
the knowledge about which it is conversant does not form the 
basis of any single branch of practice, and jthe conclusion 
seemed obvious that to it should be relegated all the branches 
of science which were either undisposed of from the first, or 
which had sprung up as a result of the progress of investiga- 
tion. But the device was felt to be a mere makeshift, even 
by those in whose eyes scientific propriety is, at all times, a 
secondary consideration to what is called " expediency." 

The sphere of the non-professional faculty — of the faculty 
of arts as we call it, of the faculty of philosophy as it is 
more appropriately called elsewhere~is obviously the most 
definite of all, because it is marked off from the spheres of 
the other faculties by a. more absolute line than the lines which 
divide them from each other. The philosophical faculty is 
concerned with abstract knowledge alone. The subject matter 
with which it deals extends, it is true, both to mind and 
matter, — to man and his surroundings, — and it thus touches on 
all the other faculties. But the moment that abstract know- 
ledge, to whatever subject it may relate, becomes concrete,— 
the moment that it becomes knowledge adapted to special cir- 
cumstances in the sense, not of the maxims of an art (which 
would carry it out of the University altogether), but of the 
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theorems of a science, it quits the domain of the faculty of 
philosophy, and enters that of one of the professional faculties. 
Such being not only the true, but I think also the prevalent 
conception of the faculty of arts, the expedient I have men- 
tioned was by no means very consistently adhered to. Still 
I cannot but think that some violence has already been done 
to the genius of this faculty by admitting it into such chairs 
as constitutional history, agriculture, music, and practical 
astronomy ; and I feel persuaded that nothing could be more 
fatal to scientific classificatiou, and practically more bewilder- 
ing to the student, than an avowed adoption of the principle 
that all subjects which did not belong strictly to one of the 
practical professions were to be crowded into the faculty of 
arts. 

The only other expedient then, if we are to adhere to the 
conception of the University in its integrity, consists in 
developing the professional faculties. Let us, once for all, 
boldly and openly abandon the notion that the spheres of the 
academical faculties are to be circumscribed by the boundaries 
which limit those of the practical professions whose names 
they bear, and we shall have no difficulty in seeing how the 
chairs now referred to might have been scientifically disposed 
of; and, what is far more important, how the spheres of the 
various faculties »may be extended so as to embrace the whole 
field of science. 

This process of development will of course take place in 
the philosophical, not less than in the professional faculties. 
But it is with a professional faculty that we are now 
occupied ; and it therefore occurs, — ^fortunately for our pur- 
pose, — that it is likewise in a professional faculty that 
the process of development has in reality been carried 
to the greatest extent in the University of Edinburgh. 
The faculty of medicine is by far the most complete 
of our faculties, and is perhaps the most perfect instance 
of an academical faculty in this country. The faculty 
of medicine contains, in the first place, as a nucleus, ten chairs 
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which may be reckoned strictly professional. To these have 
been added three, which possess ^he professional character 
only incidentally — not one of which need be, and one ♦ of 
which actually is not, held by a medical graduate. Now on 
what principle are the chairs to which I refer — those of 
botany, natural history, and chemistry — included in the 
medical faculty ? Simply on the pripciple that this faculty, as a 
branch of the academical body, so far from being confined to 
the sphere of the profession of medicine, embraces the whole 
range of material existence, as actually exhibited in the 
universe. It does not deal with the abstract laws of space, 
or number, or power; because these we believe to exist 
independently, if not of matter, at least of matter in its 
present combinations. On the other hand, it is no more 
confined to the phenomena of disease than to those of health ; 
nor does it study the latter with any express or necessary 
relation to the former. On this principle, then, which I hold 
to be both the true one, and that in accordance with which 
the faculty of medicine has been actually developed, there 
would fall still to be added to it the chairs of astronomy, agri- 
culture, and music, now included in the faculty of arts ; and it 
probably could assert no inconsiderable interest in that of 
natural philosophy. Really ^ tlien^ if not ostensibly, the faculty 
of medicine consists in all of sixteen chairs, ten of which only 
are professional, I have not the least doubt that its pro- 
fessors could point out to you many respects in which it is 
still defective ; but to the rest of us it seems to cover the field 
of science assigned to it with a completeness which renders it 
an object of no small envy. 

Let us turn now to our own faculty. It was the favourite 
of the late University Commissioners, and derived more 
benefit from their labours than all the other faculties toge- 
ther. As it now fetands, it ia the nearest approach to a 
complete faculty of law of which this country can boast. Wo 

• Chemistry, held bj Dr. Lyon Playfair, C. B. 
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have six chairs, three of which are strictly, and three of which 
are partially, professional. The partially professional chairs 
are those of constitutional law and history, which I think we 
are entitled wholly to reclaim from the faculty of arts ; medi- 
cal jurisprudence and police, which we share with the faculty 
of medicine; and public law and the law of nature and nations. 
Lastly, there is the lectureship of political economy, in virtue 
of which my learned colleague, the professor of moral philoso- 
phy, has this day recognised us as rival suitors for his hand 
with the faculty of arts. Even in his proper capacity we 
had claims on him, corresponding pretty much to those which 
the faculty of medicine has on the professor of natural 
philosophy. 

Now all these chairs and parts of chairs pertain to us, as it 
seems to me, precisely on the same principle on which the non- 
professional and partially professional chairs belong to the 
Faculty of Medicine ; — on the principle, viz., that our acade- 
mical faculty^ transcending the limits of the profession of the 
law, ought to be coextensive with one of the great subdivisions 
of that world-wide domain of science which it is the function of 
the University , as a whole, to people and replenish. That such 
was the view of the Commissioners is obvious, not only from 
the chairs which they constituted or revived, but from the 
very enlightened provisions which they made with reference 
to the examination for the new degree of Bachelor of Laws, 
expressly in order " that it should be considered as a mark of 
academical and not of professional distinction,"* Nor is it the 
less clear, from the whole scope of the Report of the Faculty of 
Advocates, to which the Commissioners refer, that in adopting 
these measures they acted in strict accordance with the sug- 
gestions of that learned body. 

It is true that, for the reasons which I hinted in the outset, 
the limits of the wider academical field do not admit of being 
traced with so firm a line as that which marks those of the 

♦Report p. 36. 
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narrower professional one. But it does not seem to me that 
they are therefore less plainly indicated by what has been 
already accomplished in this and other Universities. The non- 
professional chairs which we ourselves possess^ and still more 
those which are attached to the faculty of law in Universities 
in which that faculty is more fully developed, taken along with 
the character of the profession of the law, tell us unmistakably 
that this academical faculty y as its ultimate' sphere^ mv^t embrace 
the whole science of man ^ seen in relation to his fellouy-men, and 
to the external world. As the highest manifestation of mere 
animal life, he falls to the share of the faculty of medicine ; 
as an isolated spiritual existence, he forms the noblest study 
of the faculty of arts ; in his relation to his Creator, it is the 
sublime function of the faculty of divinity to deal with him ; 
but as a social being y he is ours and ours alone. 

The ^* science of society" has not been fortunate in its 
profesSed cultivators, either popular or scientific. In the 
public mind its name — in itself both definite and significant- 
is associated with a chaos of facts and schemes and aspirations, 
old and new, wise and foolish, practical, impracticable, and 
impossible. Amongst philosophers, its character as a science, 
and the methods of investigation applicable to it, are subjects 
of keen discussion. Is it a "positive science?" ought it to 
be prosecuted inductively oi deductively ? and, if deductively, 
does it belong to the abstract or to the concrete deductive 
sciences ? These are but a few of the open questions which 
mark the unsettled condition of men's minds on a subject of 
which it has been said, most truly, that " it has, of all others, 
engaged the most general attention, and been a theme of 
interested and earnest discussion, almost from, the beginning 
of recorded time."* Such, indeed, is the character of the 
social science as it exists at present, that in mentioning it 
within the walls of an ancient University, under any one 
of the half-dozen epithets by which it is known, I feel ^ 

* Miirg Logic, vol, 2, p. 457, 
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if I were introducing some outside heresy ; and from the 
*^ convenient barbarism," which is its common sobriquet in 
Prance, I must positively abstain, under the penalty of 
being suspected of tendencies with which few men, probably, 
have less sympathy. And yet, gentlemen, I should be 
neglecting my duty if I failed to tell you that the science 
regarding which all this bewilderment prevails is the proper 
subject of an academical faculty of law. The science 
of society is pre-eminently our science, its home is not in 
wandering associations, however numerously attended, but 
with us ; and if the endless questions relating to it which 
have sprung up within the last thirty years have been 
erroneously or inadequately answered by those who, in 
the hurry and bustle of their special avocations, have be- 
stowed on them but passing thoughts, the fault is mainly 
to be ascribed to the inefficient action of this organ of the 
body academical. In place of stepping forth from our retire- 
ment, and volunteering to aid society in the work of self- 
examination which it seemed willing to undertake, we have 
waited till it comes knocking at our doors, as if we believed 
t^at its laws might be discovered by talk and excitement, 
just as well as by study and meditation. Our only apology is 
that BO small a band could scarcely, with prudence, have 
charged itself with so onerous a duty ; and the apology is one 
of which I hope the wisdom of our fellow citizens will ere 
long deprive us. 

. But though the condition in which we find the science of 
society, when contrasted with the various departments of 
physical and even of abstract mental science, be proof enough 
that it has not been cultivated with the care which it merits, 
I utterly deny to it the character either of a scientific or an 
academic novelty, and I further demur to the assumption that 
the methods by which it has been prosecuted in times past 
have been fundamentally erroneous. I believe that 1824 has 
been fixed on as the year of its birth, and I will not dispute 
that something like a regeneration has been effected by the 
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attention which, from about that period, has been directed to 
it ; but I cannot, even on Mr. Mill's high authority, assent 
to the proposition that it is " but of yesterday that the con- 
ception of a political or social science has existed anywhere 
but in the mind of, here and there, an insulated thinker^ 
generally very ill-prepared for its realisation." * I know not 
whether Aristotle belongs to the class of thinkers thus 
characterised, but I cannot forget that in proclaiming a 
doctrine wellnigh new to this generation, and for which, if 
I mistake not, future generations, if we are wise enough to 
listen to his voice, will bless his memory, Mr. Mill was antici- 
pated by Aristotle. The doctrine to which I refer is that 
relative or proportional, as opposed to absolute, equality formd 
the true basis of political organisation. Then, as regards the 
question of method, I believe that a perfect scientific method, 
like a perfect scientific definition, must be worked out gradu- 
ally and tentatively. But take the very doctrine in question, 
and I think you will find that Mr. Mill arrived at it by pre- 
cisely the same train of reasoning which had led Aristotle to 
its adoption more than two thousand years before. Fixing 
their attention on the unchangeable characteristics of human 
nature rather than on the shifting phenomena of society, both 
philosophers maintained that, however the latter might, be 
disposed of, the former must be constantly recognised, and 
that their non-recognition could result in nothing shoi^t of the 
disorganisation and ultimate dissolution of the body politic. 
But your time warns me that I must resist all farther tempta- 
tions to digress, and hasten to the few practical suggestions 
which I desire to offer, as to the means by which the faculty 
of law may be made commensurate with the sphere of labour 
which we have assigned to it as a branch of the University, 
and which the requirements of the age so urgently demand 
that it should undertake. 

These suggestions divide themselves into two classes i^— Ist, 

* Ih., p. 456. 
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the subdiviBion of subjects already recognised ; and, 2nd, the 
recognition of subjects hitherto ignored. 

1. Under the first head — carrying out the view which led 
the Commissioners to institute a summer course of lectures on 
criminal law, I would suggest a separate chair for the cultiva- 
tion of that subject, including under it, as new matter, the 
whole of the subjects with which you have recently beconie 
familiar under the title of " punishment and reformation," 

2. In my own department — the separation of the two 
Bubjects of public and private international law, either by as- 
signing two chairs to them, or by what I shall probably myself 
Attempt, two courses of lectures. By this means the chair, 
^or at atiy rate the course, devoted to the law of nature and 
nations would be placed on its original footing, and a very 
important department of private law far more adequately 
provided for than it can be when conjoined with two such 
^formidable subjects as the principles of general jurisprudence 
and the law of nations. 

3. Under the second category would fall history- — which, in 
my opinion, ought to be taught in relation, not to the develop- 
ment of constitutional government alone, but to political 
and social life generally ; different epochs being dealt with in 
separate courses, if not by separate professors. The failure of 
an unendowed chair of history in the faculty of arts affords, 
as it seems to me, no indication whatever of what might or 
might not be effected, were that great subject taken up, as it 
ought to be, in conjunction with the other branches of study 
pursued in the faculty which deals with social life as its 
specialty. 

4. Political economy ought, and I have no doubt will at 
no distant period, form the subject of a separate chair, or at 
any rate claim a separate endowment, in connexion with the 
faculty of law. 

There are many other subjects bearing on social life which, 
though less obviously calling for separate treatment, can 
scarcely, I think, with safety be left much longer to the chance 
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investigations of mere volunteers in reviews and newspapers. 
As an example I may mention colonisation, or the doctrine 
of the formation of new communities in advanced stages of 
civilisation — a subject of vast and growing interest, relating to 
which, it is to be feared, some serious and perhaps irretriev- 
able errors have been committed, from which a more accurate 
acquaintance with the records of former experience might 
have saved us. 

These hints I throw out rather as indicating the direction 
which development must take, than as assigning its measure 
and its limits, or insisting on the imperfections I have pointed 
out as those most urgently demanding immediate attention. 
There is one misconception, however, with reference to this 
and all other proposals for the development of our University 
system of which I have been, or ever may be, the originator, 
against which former experience warns me that I must posi- 
tively guard, I refer to the notion that, in proposing to sub- 
divide subjects, or to introduce new ones, I intend that 
students should be burdened with additional courses of lec- 
tures, or with more extended examinations. I read in the 
newspapers, with the greatest gratification, the very able 
lecture, in which my colleague. Professor Syme, pointed out 
the evils resulting from the extent to which attendance on 
lectures and examinations has already been carried in the 
faculty of medicine. I agreed, not of course from a medical 
but a general point of view, with every syllable that was said, 
both by the lecturer and by Professor Christison and others, 
on that occasion ; but I did not require to be converted by 
their experience or their arguments, for on the subject of 
examination, and even of class attendance, if carried beyond 
very moderate limits, I had always been a heretic. Holding 
these views, why, you will say, propose to increase both the 
number of the subjects taught, and the teaching staff of the 
University, and more particularly of the faculty of law? 
My answer is, that I am desirous of seeing a much larger 
^ortion of the community than is now the case educated in 
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the Universities ; not in the preliminary faculty of arts alone, 
but in the professional faculties ; and that this can be accom- 
plished only by aflFording to students an opportunity of spe- 
cialising their studies in many different directions. If the 
University embraces the whole field of science, it ought to 
teach the whole community, in so far as the community is 
occupied with subjects that admit of scientific teaching. 
Again, if the faculty of law embraces the whole field of social 
science, it ought to teach all those who are occupied with 
social subjects. But it is by no means desirable that lawyers 
should be multiplied ; and, as regards the highest branch of 
the profession, it would seem as if they were already too 
numerous. So far, however, from the multiplication of 
lawyers being the necessary or even the natural consequence 
of such a development of the faculty of law as I contemplate, 
I believe that, by opening new careers, and by widening 
out the legal into a social profession, it would act in the 
opposite direction. The faculty of medicine has long directed 
the attention of its pupils to the studies, not of the physician 
and the surgeon alone, but of the chemist, the botanist, the 
zoologist, the geologist, the mineralogist. In like manner 
the faculty of law, if it is to fulfil its function, must become 
the training school, not of lawyers alone and judges, but 
of statesmen, legislators, and all civil functionaries down 
to the point at which their occupations become me- 
chanical ; of diplomatists of every denomination, of consuls, 
governors and deputy governors of provinces, of colonial 
secretaries, and colonial legislators in self-governing colonies, 
in a single word, of what, by a latitude of expression not so 
great as it may seem, I may call the civil hierarchy, domestic, 
foreign, and colonial. Nor do its duties stop even here. 
Those whoj on behalf of the public, undertake the arduous, 
and, when rightly appreciated, the highly responsible duty of 
watching and criticising the actions of our public men, ought, 
if possible, to be on a level with them as regards their original 
training. The higher class of political journalists and review 
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writers, the men who in France have arrogated to themselvcB 
the name of publicists, deal in the directest manner with the 
science of society, and are thus as fairly within the scope of 
the faculty of law as any branch of the official civil service. 
Their training need not be of so accurate and definite a kind ; 
but, inasmuch as their activity ranges over a wider field, it 
ought to be even more extensive. 

Now it plainly would be just as absurd to impose on the 
non-professional persons whose training thus belongs to the 
faculty of law, attendance on the strictly professional classes 
of Scotch law and conveyancing,* as it would be to extend 
the studies of Scotch law students to all the subjects which we 
propose to introduce into the faculty of law. There are !it 
present six classes required for the degree of Bachelor of 
Laws, and I should be disposed rather to diminish than in- 
crease their number. Were the faculty of law extended, I 
should leave the candidates for that degree to selefet- frbih 
the whole of the classes the number that might be detet- 
mined on, the examination being of course restricted to tfie 
subjects taught in those classes. - \ 

I by no means shut my eyes to the fact that One of the results 
of this arrangement would probably be that several of the 
classes would be very small oneb; but I am so far from 
regarding this as a- disadvantage that I believe small classes, in 
all the more* special branches of instruction, to be inseparable, 
both from efficient teaching and from diligent learning. Few 
men are strong in mbre than one specialty, and if the teacher 
ranges over several, it is only a portion of his course which, 
in general, will be fresh and vijgorous. As regards students, 
on the other hand, the numbers who apply themselves to each 
special subject being necessarily limited, if the attendance on 
a class- where special subjects are taught be numerous, a 
portion oiF the students will always be but slightly interested 
in the instructions addressed to them. But small classes of 

* The other professional class is the Koman civil law, which, I think, all 
-"iMididates for the degree of Bachelor of Laws ought to attend. 
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course imply large or at least numerous endowments ; and 
here we arrive, at last, at what many will regard as the 
crowning difficulty of the whole scheme. Granting, they 
will say, the desirableness of the faculty of law being 
developed in the manner you have described — assuming that 
such a development would afford the most valuable of all 
guarantees for social progress, the surest of all safeguards 
against social miscarriage, reverse, and retrogression — the 
absence of endowments renders it impossible as matters stand, 
and the difficulty of procuring them, ultimately impracticable. 
Gentlemen, you may think me a visionary if you choose, but I 
confess to you that I do not share this feeling of despondency. 
I think better of Scotchmen, and more especially of the noble 
profession to which it is my pride and happiness to belong, 
than to believe that anything will seem impracticable to them 
which is not impossible, and which they admit to be called 
for by the highest interests of their country. That the thmg 
may be accomplished, is too obvious to demand either 
argument or illustration. A single regiment of infantry, a 
single ship of war, costs more, in a twelvemonth, than would 
be requisite to place the faculty of law on a footing com- 
mensurate with the duties which its place in the University 
and its relation to the community assign to it. 

In the profession of the law, admirably organised and 
efficient as it is in this country, we already behold the realisa- 
tion of a portion of the aspirations which it is the duty of 
the academical faculty of law to cherish. It is to the support 
and encouragement of this body, in the first instance, that we 
must look for the means which are requisite for the discharge 
of our own full duties as a faculty ; and it is for this reason 
that I have taken the liberty of inviting a few of the most 
distinguished members of that profession to be present on this 
occasion. Hitherto, inverting their natural relation to each 
other, the profession of the law has actually been wider in its 
range than the academical faculty. The bar of Scotland, for 
ages, has supplied, not our advocates and judges only, but 
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to a very considerable extent our higher civilians of every 
class. Long may it be so 1 I am not of the number of those 
who believe that any mystical virtue is communicated by the 
laying on of hands, either in this or in any other profession. 
But I am a firm believer in the benefits which the training, 
and I will add the traditions, of our profession confer ; and 
when I hear that any important appointment has been in- 
trusted to one of its members, I feel a relief similar to that 
which I should experience if I heard that an officer in the 
Navy was in command of a vessel in which I was sailing, or 
that a regiment of volunteers that had been called to active 
duty was led by an officer of the line. It is for the purpose 
of affording to my professional brethren, in future times, the 
means of qualifying themselves more fully for the discharge of 
those active duties of citizenship which will fall to them in so 
many forms, quite as much as with a view to the interests 
either of the community or of this University, that I have 
ventured to offer to you these suggestions for the develop- 
ment of the academical faculty of law. 



Art. VIL— general AVERAGE. 

Observations on the Report on General Average, published hy 
order of the International General Average Committee, 
Dated London^ the lOth of October, 1862. By Ernst 
Emil Wendt, Chairman of the International General 
Average Committee. 

TT^ VERY ONE carefully perusing the arguments contained 
"*^ in that document, which is to be considered as the basis 
for this movement, I mean, the circular issued on the 3rd of 
May, 1860, by the President of the Council and the General 
Secretary of the National Association for the Promotion of 
Social Science, the Chairman of Lloyd's, and the chairmen of 
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the other most important commercial bodies in the principal 
cities of this country, inviting the greatest commercial asso- 
ciations of Europe and America to attend by delegates the 
discussions which were fixed to take place at Glasgow, on the 
24th of September, 1860, cannot fail to be surprised, that a 
movement to secure to the mercantile community of this 
country a codification on a subject of such vital importance, 
had not long before been originated. 

But those who read these observations and did not take 
part in the discussion at Glasgow, at the above period, and 
in liondon, in June last, and consequently had no opportunity 
of forming their own opinion on the subject, will naturally 
inquire why, under those circumstances, and with those 
generally acknowledged arguments in hand, the attendance 
was so very small both at Glasgow and London ? 

The members of the International General Average Com- 
mittee having appointed me their chairman, I imagine that 
they will deem it my duty to say a few words in explanation 
of these curious facts. 

It has often been said what is everybody's business is no- 
body's, and I think this common-place phrase is nowhere 
better applicable than to the really extraordinary apathy, 
evinced by the great majority of those who are most inter- 
ested in the General Average question; for with all due 
deference to the gentlemen, resident in this country, who 
attended the proceedings above referred to, they will have 
been quite as much struck as myself, with the undeniable 
fact, that they only represented a very small minority of that 
part of the largest mercantile community in this country, 
whose interest really it is that the movement originated by 
the above circular should be brought to a successful issue. 

Now, the absence from the discussions on General Average 
of so many of those whom one is accustomed to meet when 
and wherever any movement of general importance for the 
mercantile community takes place, is, I believe, principally 
di|e to th§ circumstance that they imagine the different points 
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involved ia this question to be so intricate, that a very deep 
learning is required to master the same ; but, I maintain, that 
a general knowledge of mercantile affairs will enable every- 
body usefully to assist in the discussion of these questions % 
and, I am afraid, that until this becomes the general opinion 
' of the mercantile community, we shall remain without a codi- 
fication on General Average. 

I am very far from being desirous in any way to under- 
value the great learning of our judges, who have hitherto 
administered the laws on General Average without a codifica- 
tion, or of the learned counsel, who have with their clear 
arguments assisted the judges to draw their conclusions, or of 
the very able body of Average Staters, who have in general 
80 efficiently performed the different duties devolving upon 
them under the present state of affairs ; but the experience I 
have gained, during an independent mercantile career of more 
than twenty years, both here and on the continent, has 
brought me to the conviction that a sound codification on this 
subject would not only materially facilitate the duties devolv- 
ing upon the different parties above referred to, but — and 
here I hope every reasonable man will heartily concur with 
me — would give a general satisfaction to those who adminis- 
ter the law, as well as to those to whom the law is adminis- 
tered. In fact, the mercantile community would then be on 
the same footing with regard to the General Average Law as 
to the Bankruptcy and other laws; that is, everybody would, 
without any great difficulty, be able to ascertain for himself 
what is right and what is wrong. 

Now, if the policies of insurance which have been issued 
during the last ten years at London, Liverpool, Glasgow, &c., 
were examined, I imagine I am not'wrong in stating that three- 
fourths of them would be found to contain the clause : — 

" General Average to be paid according to foreign statement, 
if properly made up." 

or words to the same effect ; the consequence being that any 

claim for General Average contribution, which can foe based 
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upon any such foreign General Average statement, can be 
legally recovered by the assured from his underwriter under 
such policy of insurance. I consequently maintain that if, in 
the great majority of insurances effected in this country, the 
underwriter submits to the laws of foreign countries, it can 
only be his interest if an assimilation of the laws of his country 
is effected with those which are in fact already his laws in 
th"ree out of four policies underwritten by him; and I am 
inclined to go a step further, and to maintain that the under- 
writer only consults his own interest if he rather adopts with 
good grace some of those principles to which further allusion 
will be made, than contends against them as inadmissible into 
the principles of this country, while he nevertheless every day 
settles claims in conformity with, them under the Foreign 
General Average clause in question. The present I call an 
anomalous state of things, unworthy of the distinguished 
position which the underwriters of this country have always 
maintained, and the sooner it is put an end to the better for 
all parties concerned. 

I sincerely hope that my colleagues, and those to whom these 
lines are more particularly addressed, may consider the fore- 
going remarks so worthy of their attention, that they will not 
only kindly adopt my views, but will use their best endea- 
vours with those with whom they are connected, in order to 
give them so wide an utterance, that the hearty co-operation 
T)f the mercantile community in general may be the much 
desired result. 

SECT. I. — PRELIMINARY OBSERVATIONS. 

Before I enter into the different questions raised by the 
report, I feel bound to say a few words as to the origin of the 
present state of the laws on General Average in this and other 
countries. 

According to the most learned writers, all legislation on this 
subject has one common origin in the Rhodian law, which 
states, — 
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" That with the contribution of all is to be made good 
that which is sacrificed for all, for it is fairest that all those 
bear in common the damage who, through the sacrifice of 
other people's goods, have attained that their own goods are 
saved ; " and from the time that this laconic sentence made its 
appearance, those commercial communities have, as a matter 
of course, taken the lead in the legislation of their diiferent 
ages, who were respectively the pioneers of general progress. 

So it appears that after the town of Pisa had, in 1075, with 
the sanction of Pope Gregory VII., published its maritime 
codification, Amalfi, an important emporium of trade in the 
Neapolitan Gulf of Salerno, issued the " Consolato del Mare,'* 
which, according to Hugo Grotius, was the law of Italy, 
Greece, Spain, and Germany, during the 12th and 13th cen- 
turies* Towards the end of the 12th century, the *^ Law of 
Oleron " was introduced into France and England, and has 
undoubtedly been for a long period the mercantile law for 
Western Europe, as the " Law of Wisby," and later, the "Laws 
of the Hanse-towns," have been for Northern Europe. 

From this time till the conclusion of the 30 Years' War, by 
the Westphalian peace, in 1 648, only very little progress was 
made in mercantile legislation ; but one attempt in this direc- 
tion ought not to be overlooked, viz., the statute of Queen 
Elizabeth of England, in 1601. 

Towards the end of the 17th century, that is, in 1681, the 
celebrated ^^ Ordonnance do la Marine" was issued in France, 
and has deservedly been considered a very great authority. 

During the course of the last century, Rotterdam (1721), 
Prussia (1727 and 1766), Hamburg (1731), Spain (1737), Am- 
sterdam (1744, 1756, and 1776), Denmark (1746), Sweden 
(1750), Venice (1771), and Russia (1781), made codifications 
more or less aifecting the subject in question. 

The investigation of the labours in this direction, during the 
present century, is naturally more interesting ; the " Code de 
Commerce," proclaimed in 1808, in all the countries then directly 
and indirectly under the dominion of Napoleon I., has up to the 
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present moment remained in force in France, Italy, and Bel- 
gium ; and, with only very few alterations, has been adopted as 
law in Spain (1829), Greece (1835), Holland (Wetboek van 
Koophandel, 1st October, 18^8), Portugal (1839). 

The year 1847 witnessed the publication of the general con- 
ditions of Hamburg Marine Insurances ; which, after having 
been sanctioned by the Hamburg Council of Commerce, were 
adopted by their whole body of underwriters, as well as by 
those of Lubeck and of Stettin ; in the same year Eussia re- 
modelled her old law of 1781, and in 1854, the Bremen Insur- 
ance Company published their laws. 

At the beginning of 1857, commissioners of the governments 
of all the States belonging to the Germanic Confederation met 
at Nurnberg, for the purpose of agreeing upon one general 
mercantile law for the whole of their territories ; and, after 
they had been occupied for more than a year in preparing the 
draft of a part of this law, they adjourned to Hamburg, and 
there, with the assistance of delegates from the most important 
mercantile communities of Germany, some of them being mer- 
chants and practical men of business, considered that part of it 
which relates to maritime law. 

It ought to be mentioned that, in order to arrive at a prac- 
tical basis for these deliberations, the Prussian Government 
appointed three Committees of Merchants, one in Stettin, one 
in Danzig, and one in Koenigsberg, to investigate all the 
matters relating to the most desirable codification on maritime 
matters ; and when the German Commissioners met at Ham- 
burg on the 26th of April, 1858, the Prussian Commissioners 
were enabled to lay before them the well-considered draft of a 
Maritime Law, together with carefully compiled reasons for 
the same. 

The results of the deliberations of the commissioners were 
referred to their different Governments for revision, and after 
they had instructed their commissioners as to the different 
views they took on the draft, the commissioners met again and 
again for revision and super-revision ; and finally, on the 1st 
VOL. XVI, — NO. XXXII. Z 
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of March, 1862, the German General Mercantile Law (the 
VIII. and IX. parts of which comprise the legislatioli on 
ayerages, and on salvage and assistance, as they apjleared in 
my translation of July last, came into operation as pnblic law 
in Prossia, Saxony, Bayaria, and Nassau. At the meeting of 
the Yienna Congress of German Jurisconsults in September. 
1862, it was announced that its early introduction was expected 
in Austria, Baden, Wnrtemberg, Oldenburg, and Hesse, that 
alterations were proposed in Hanover and Mecklenburg, 
and that in Hamburgh Bremen, and Lubeck, negociatidhs 
were still pending between the different constitutional bodies 
whose consent is required in order to secure its final intro- 
duction. 

The reasons for my so minutely alluding to all the most im- 
portant circumstances which accompanied the emanation of the 
German Law are twofold ; first, that the great care and re- 
search displayed in the framing of its different clauses, entitle 
them to very particular cdnsideration by the members of the 
International General Average Committee ; who, being occupied 
in framing an international codification, cannot overlook the 
weight which clauses so recently and so seriously considered as 
those in question must carry ; and, secondly, that the London 
Meeting not having been attended by any one of the delegates 
of the German Chambers of Commerce, or underwriting 
bodies who assisted at the Glasgow deliberations, it was not 
considered expedient to offer them a seat at our conunittee ; 
and, consequently^ your chairman being the representative in 
this country of some of the most important German as well as 
of other underwriting bodies, will only be performing a very 
pleasing duty in recommending in the following pages, so mnch 
of the German principles on General Average for the adoption 
of the International General Average Codification as he 
considers admissible for the common benefit. 

According to the preliminary observations which introduced 
the Report here under consideration, the object aimed at by 
this committee should be to determine which ailiong the lead- 
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ing priilcit)le8 propounded are the true ones, and to found a 
uniform system on the consistent application of those princi- 
ples, of course as far as practicable. 

In stating my opinion on the different questions at issue, I 
shall endeavour to conform to the arrangements proposed in 
the report. 

SECT. II. — LEADING PRINCIPLES. 

From the following extracts it will appear that there Is no 
diffetence of opinion whatever among the legal and civil 
authorities of this or other countries, as to the doctrine of 
General Average. 

A. Arnould ( Treatise on the Law of marine Insurance 
and Average, II. 897)i states in § 327; — 

*' The leading characteristic of a general (as distinct from a par- 
ticular) average loss, is, that it is the intentional result of the act 
of man, not the inevitable result of the perils insured against ; it 
arises from damage purposely submitted to, or directly affected by 
the agency and will of man; not accidentally caused by the agency 
of the winds and waves." 

B. Baily {General Average, Sfc.) states in the Pre- 
face XII. : — 

" An act is a General Average acl, if it is performed judkiously, 
with a moral certainty of total loss as its alternative, and the arri- 
val of ship and cargo at their destination as its end, whene-ver the 
attainment of that end is possible at the time when it is performed. 

*' A General Average is the proximate pecuniary loss caused 
necessarily and immediately by that act, to property which has a 
common interest, and is not the cause of the danger which renders 
its sacrifice necessary. 

*' The property which should make that loss good, is the pro*- 
perty which has a common interest." 

C. Benecke ( Treatise on the Principles of Indemnity, &c.) 
states^ chap. V., page 167 : — 

*^ Common justice requires that every one, whose property is 
saved by the sacrifice of another^ s property, should bear a propor- 
tionate share of the loss of the latter, no matter whether either or 
both were insured or not." 

Z2 



330 General Average. 

D. Bremen {Companies Insurance Laws) states. Art. 10 : — 

"General Average maybe defined as a voluntary attempt to 
avoid or diminish the consequences of an impending danger, or 
an intentional sacrifice of part of the cargo in order to preserve 
the rest." 

E. Danish {Laws and Regulations relating to General 
Average^ as furnished by Messrs. Gram, Thune, and Suenson, 
of Copenhagen, states, in the introductory clause : — 

" A General Average act comprises all damage voluntarily done, 
and all sacrifices and expenditures voluntarily made, to avoid an 
imminent peril to ship and cargo, as well as all damages, losses, 
and expenses, which have been connected with measures taken to 
avoid the peril, or have been an immediate consequence of such 
measures." 

F. Dutch {TFetboek van KoophandeT), Art. 699, after speci- 
ally enumerating in 22 sections the principal cases constitu- 
ting General Average, continues in the 23rd section : — 

"Generally speaking, all damages, during danger, deliberately 
caused and suffered as an immediate consequence thereof, and the 
expenses, which are under similar circumstances incurred, after 
previous consultation, for the saving and the general benefit of 
ship and cargo." 

G. Engels and Van Peborgh {Projet de Code^ Sept, 
1862)states, Art. 4:— 

" A General Average shall be considered more particularly 
the loss or damage resulting from any prudent and extraordinary 
sacrifice of any part of the property, made by the master, or 
by his directions, in order to avert from the ship and cargo an 
extraordinary or imminent peril ; every expenditure or liability 
properly justifiable and prudently incurred by the master in the 
common interest of the property engaged in the adventure, or 
which may be considered as the direct and immediate consequence 
of any sacrifice or act constituting a General Average." 

H. French ( Code de Commerce), in Art. 400, states eight 
different items which belong to General Ayerage, and con- 
cludes as follows : — 

'*And in general, damages voluntarily suffered and expenses 
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incurred after proper deliberation for the common welfare and 
safety of ship and cargo from the time of shipment and sailing 
until the time of return and discharge." 

I, German (^General Mercantile Law) states, in the VIII. 
part, 1st Art., s. 702, as follows : — 

'* All damages done to ship or cargo or both by the master, 
or by his orders, to save both from a common danger, as also the 
further damages caused by such acts, and the amounts expended 
for the same purpose are General Average; General Average 
is borne by ship, freight, and cargo in common." 

K. Hamburg (^General Conditions of Maritime Insur- 
ances) states. Art. 85 : — 

" To General Average are reckoned all extraordinary expenses 
incurred in the salvage and preservation of ship and cargo, as also 
damages arising in such cases, which are divided among ship, 
cargo, and freight. K the danger is passed, for the prevention of 
which such voluntary sacrifices were made, and ship and cargo are 
lost by another casualty, then no division is made ; but each 
interest bears its own loss, with the sole exception of the case 
provided for by Art. 124, which runs as follows: — 'When 
a vessel has been ransomed, and after completion of the discharge 
is lost on her voyage, Or again captured, then the underwriter 
must not only pay the loss on the wrecked or recaptured vessel and 
cargo, but also the moneys paid as ransom.* If, however, ship 
and cargo reach the port of destination, even after repeated 
averages, they must both, in conjunction with the freight, bear 
their lawful proportion of general average." 

L. Hopkins (Handbook of Average, &c.) states, page 6 : — 

"General Average means a contribution according to value 
made by the associated interests which form a marine adventure. 
These are the ship herself; the merchandise she carries ; and the 
freight she earns. The persons to whom these several interests 
belong, are sometimes called the co-adventurers. The object of 
thijs contribution is the re- payment of some expenses incurred, or 
the roHtitution of something valuable sacrificed, for the benefit of 
the whole." 

M. Maude and Pollock {A Compendium of the Law of 
Merchant Shipping), state, page 278, as follows : — 

'* Where, as is usually the case, the property embarked in the 



338 General Average, 

Tojage and adYentare belongs to different owners, it Bometimes 
becomes necessary to sacrifice tbe rights of some of them for the 
general good of aEU and in this eyent the law provides that an 
equitable adjustment and distribution of the loss shall be made 
between all the parties interested ; cases of general or gross 
average arise, therefore, where loss or damage is Yolu^itarily ai^d 
properly incurred in respect of the goods, or of the ship, for the 
general safety of the ship and cargo ; the loss or injury must be 
voluntarily incurred ; that is to say, there must be a sacrifice of 
part for the sake of the rest. Thus, to put the simplest, and in 
early times the most usual form of this question, if goods are 
thrown overboard in a storm for the purpose of saving the ship 
and residue of the cargo from imminent danger, the several 
persons interested in the ship, freight, and cargo, must contribute 
rateably to indemnify the person whose goods have been sacrificed, 
against all but his proportion of the general loss." 

N. NoLTE {Wilhelm Benecke's System, Sfc.) states, II., 
page 568 : — 

" The first of these classes of averages (General Average) con- 
sists of the outlay intentionally made, the losses voluntarily 
incurred, and the damages purposely suffered, in order to serve 
and benefit the common interest exposed to perils of the sea, either 
in ship, freight, and cargo, or in ship and cargo, and freight and 
cargo, or even in the ship alone. 

O. Phillips {A Treatise on the Law Insurance) states, 
Vol. IL, chap. XV. § I, 1269 :— 

** Expenses incurred, sacrifices made, or damage sustained, for 
the common benefit of ship, freight, and cargo, constitute general 
or gross average (1270). In order to constitute a basis for a 
contribution for an expense or sacrifioe, it must be occasiQned by 
an apparently imminent peril.'' 

F. Sh££ (Mabshall, an the Law of Marine Insur^tnce, 
8fc.), 4th edition, page 424, states : — 

-< Average is a term used in commerce to signify a contpbution 
made by the owners of the ship, freight, and goods on board, ^ 
proportion to their respective interests, towards any particular loss 
or expense sustained for the general safely of the ship and cargo, 
ia order that the particular sufferer may not, in the e^d, be a 
greater loser than the rest of the persons interested in the ship and 
ffoods on board. Thus, in the case of jettison, which is were 
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ISx'^ goods of a paxticiolar mercliaiit are ftrown oveiboard ia 
^ isiorm, wliich may be lawfully done, to save the ship from 
sinldiig; or where the masts, cables, anchors, or other furniture of 
the ohip, are cut away or destroyed, for the preservation of the 
whole ; or. where salvage is paid to recaptors, or money or goods 
are gireii as a composition to save the rest ; or where a ransom 
(wheDi that was legal) was agreed to be paid to an enemy or pirate 
for liberating the ship ; or an expense' is incurred in reclaiming 
her, or defending a suit in a foreign Court of Admiralty, and 
obtaining her discharge from an unjust capture or detention, In 
these and the like cases, where any sacrifice is deliberately and 
voluntarily made, or any expense fairly and bond fide incurred, to 
prevent a total loss, or some great disaster, such sacrifice or expense 
i^ the proper su1:^^ct of a general contribution, and ought to be 
rateably borne by the owners of the ship, freight, and cai;go, ^9 
that the loss may fall equally on all, according to the equitable 
maxim of the ciyil law." 

Q. ^PAiJiJiH {Mercantile J^aw) states, in Art. 936 :— 

'' General or common average are, generally speaking, all 
damages and expenses deKberately incurred for the purposes 
of saving the ship, the cargo, or a part of the same, from a 
known and real danger." 

R. Tepklenbobg (Seerfcht) statesf:— 

(1.) ffXhe doctrine of General Average is a distinct and in- 
dependent unily, for its object is to regelate th^ claims which 
either the master has against the owners of the cargo foy parts 
of the ship which have been sacrificed, or the owneri^ of the 
cargo against the master if, for the preservation of the whole, a 
portion of the cargo has. been thrown overboard ; and it makes 
no di^erence to the quei^tion whether the owners of ship and 
cargo are insured or not. 

(2.) " A principal requirement in general average is a voluntary 
and deliberate determination to sacrifice a part for the safety of the 
whole, and the prompt execution of the same. 

(3.) '^Tbe danger from which the whole ift to be pr^seryed 
must, however, be an immediate, or at least, a threatening one. 
The fear alone of a danger cannot justify a General Average j pi^ 
the contrary, the situation of a vessel must have been such, that 
to the berst of human judgment, her sfliMng, pr ^ perioixs ipjury 
coiild not have been prevented by less sacrifice. So, for instance^ 
a mast must not be cut away 'until the storm has become so 
severe that the capsizing or foundering of the vessel is feared ; 
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at any rate, the master would incur a grave responsibiliiy if he 
ordered the mast to be cut away at the approach of a storm, 
because he believed it would not be avoidable, and therefore 
thought it better to perform the act while he had comparative 
leisure to do so. And running into port to escape an enemy can 
only be justified when the master has had reKable information 
of the presence of the enemy's cruisers in the neighbourhood he 
has to pass. 

(4.) " Lastly, to establish a General Average, it is necessary 
that the safety intended shall really have been secured. K after 
the sacrifice ship and cargo should be lost, each part will bear its 
own damage." 

In fact, there is no difference of opinion with reference to 
the following, viz : — 

1. ''General Average is a contribution made on behalf of 
property exposed to risk in a maritime adventure, to replace 
certain losses or expenses which have been incured for the common 
benefit." 

My intention in quoting verbatim all these authorities was 
not only to embody in our transactions material so very 
valuable for all future deliberations, but at the same time, to 
show the absolute necessity of using the same words for the 
same thing, in order that those differences may be avoided 
which have brought so many inconveniences and losses upon 
the mercantile community; for I have no, doubt most of 
my readers will agree with me, that the difference in the 
words used to explain the one doctrine laid down by the 
Rhodian law, has more or less led to the differences in the 
application of that law, of which we now so justly complain. 

The next clause 

2. " In order to found a right to contribution, the act which 
gives rise to such loss or expence must be one that is beyond the 
duties undertaken by the shipowner as carrier under the contract 
of affireightment. * ' 

will be considered equally worthy of general approval, espe- 
cially if it is read together with the following, which may be 
considered as its explanatory clause : — 
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3. ** Under that contract, the shipowner usually undertakes to 
deliver the cargo at its place of destination, in the like good order 
as when shipped, ' the accidents of navigation/ or words to the 
like effect, * excepted.* 

" This undertaking must not be understood as meaning that the 
carrier is obliged to deliver the cargo unless the accidents of 
navigation prevent his doing so, i.e., make it physically impossible 
that he should do so; nor yet, on the other hand, is it to be 
understood as meaning that the mere happening of some ' accident 
of navigation,' shall be treated as releasing him from all obligation. 

" The true view, in the opinion of this committee, is, that upon 
the occurring of any accident, the carrier, by himself or his servants, 
is still bound to do what is ' reasonable' towards carrying out 
his contract ; but he is not bound to take any step which, though 
in his power, it would not be reasonable to require of him. 

"It is reasonable to require of him to use, or suffer the use of, 
the ship and her tackling in that kind of service for which they 
were constructed, and this although the doing so may expose them 
to unusual risk. It is not reasonable to require him to destroy 
or permit the destruction of any part of either ; nor yet to expose 
either to imusual risk in a kind of service for which they were 
not constructed. It is reasonable to require him to bear all 
ordinary expenses in the direct course of the voyage. It is not 
reasonable to require him to bear extraordinary expenses caused 
by a deviation from that course made for the common safety. 

" If the ship is damaged by an accident, it is reasonable that the 
shipowner should repair her at his own expense, and that he 
should do as soon as he has the opportunity, without waiting till 
the end of the voyage. 

" Up to this point, they think that there is a common practice 
of the sea ; in other words, such a general concurrence as may be 
taken as evidence of reasonableness. 

" They think it is reasonable, further, that when an article is 
by its own default the cause of the danger which renders its 
sacrifice necessary, such an article may be sacrificed without com- 
pensation." 

and which may likewise be considered as open to no objec- 
tion^ because it has never been maintained that the contract 
of affreightment does not fix the shipowner with such duties 
as are here laid down. 

4. *' All accidental damage suffered by the ship must be borne 
by the shipowner alone : all accidental damage suffered by the 
cargo must be borne by the cargo-owner alone/' 
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This clause contains in a very few words the clearest 
possible doctrine of Particular^ as distinct from General^ 
Average ; because, while the latter is dependent upon a 
voluntary sacrifice, the former is caused by the force of the 
elements, consequently without any human exertion. 

5. '' Loss caused by an act whicb is not within the obligation of 
the carrier as defined above, and which is done for the common 
safety of the sliip and cargo, must be made good as General 
Average." 

The foregoing follows so clearly from the arguments used^ 
sub. 1, that no opposition thereto is probable. 

6. I imagine that it will not be possible to define in more pre- 
cise terms to what extent the consequences, more or less remote^ 
whether of an accident or of an act of volition shall be ascribed 
to the accident or the act, than has been done in the Beportji 
viz: — 

'' That no other consequences shall be taken intq Qonsideratioii 
except those which must follow the accident or the act by direct 
physical necessity, independently of any subsequent po4tingent 
event or act of volition." 

Although it might be useful to determine to what extent 
the consequences of this direct physical necessity ought to be 
admissible, I do not think, that in a legal enactpient more pire- 
cise words could be used, as it must necessarily be the mature 
of the accident or the act of volition, and the circumstances by 
which they were surrounded, upon which such direct physical 
consequences must depend. 

In joint cases of accident and sacrifice the same rule ought 
to be applied. 

7. I am of the opinion, that the contract of afiRreigfatment, 
having linked ship, cargo, and freight — the three interests in 
every maritime adventure — so together, that neither of them 
can be said to possess the value which it has when such mari- 
time adventure is brought to its regular termination by arrival 
at the port of destination, the object of a General Average 
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act should not be merely the momentary safety y but the common 
benefit or the completion of the common adventure. 

I maintain^ therefore, that if in the course of a voyage while 
some portion of the property is in physical safety, it is necessary 
to make some sacrifice, or incur some extraordinary expense, 
in order that the ship, cargo, and freight, may reach their des- 
tination together, then the portion which was in momentary 
safety ought to contribute for a General Average. 

The reason for my so holding is, that the contract of affreight- 
ment having given the ship, cargo, and freight, one and the 
same conjmon object, it cannot be said that either has derived 
any benefit short of its arrival at the place of destination ; cer- 
tainly nothing short of such arrival was originally intended 
by the three interests when jointly embarking on their common 
adventure. And how can it be said that any portion of the 
property was not benefited by the act, if without such act 
its original destination never could have been reached, and 
consequently the whole object was defeated for which all the 
parties entered into their adventure ; therefore, the comple- 
tion of the common adventure and nothing short of it, ought 
to be the leading doctrine of the International Law of General 
Average. 

The exact degree in which the different portions of the 
property which belong to the common adventure have benefited 
by any such act, it will never be possible satisfactorily to 
determine, and therefore, it ought to be supposed that they all 
equally and in the same proportion benefit by the General 
Average act 

SECT III. — DEFINITIONS. 

It may be saici that the following are the four principal 
points required to constitute a General Average act, viz : — 

(a) A common extraordinary danger to ship, cargo, and freight. 

(&) An act done for the avoidance of this danger, by which ship, 

cargo, Q« freight, qx any or either of them, are purposely dawage4, 
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or an expenditure incurred, in order to save these interests from 
the danger. 

(c) An order by the master for this purpose. 

{d) A successful issue by saving the whole, or a part of the 
interests in the common adventure. 

I am therefore of the opiiiion that the following definitions 
ought to be adopted : — 

8. "A (General Average act is an act which is outside the carrier's 
duty, imder the contract of afiEreightment ; which in consequence 
of extraordinary danger, cannot judiciously be left undone; by 
which is contemplated extraordinary expenditure, or the sacrifice of 
such property as is not through its own default itself the ccuse of 
danger ; and for which act the motive is the arrival of ship, cargo^ 
and freight, in company at the port of destination, or at the nearest 
port thereto which it may subsequently be foimd practicable for 
them to reach together. 

** 9. A General Average is a contribution which is to be made (the 
property sacrificed, if any, taking its share rateably with the part 
preserved) to repleuse whatever loss or expense is the direct and 
necessary effect of a General Average act." 

SECT. IV. — SACRIFICES. 

The Report proposes to divide these into two classes — sacri- 
fices and expenditures — and I do not think that this course 
will meet with any objection. 

A,"'' Sacrifices of Cargo. 
10. Cargo eacrificed on account of its vice propre. 
The Report proposes, 

'' That cargo which is jettisoned or otherwise sacrificed because 
from its own putrefewtion, or from sea damage suffered by it, it 
has become dangerous or unfit to be carried, as heated hemp 
jettisoned for fear of ignition, ought not to be made good by con- 
tribution. For, the article, is by its own default, itself the cause of 
the danger." 

and I do not see any reasonable objection to such an enact- 
ment, for the danger in question arises from an accident which 
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should fall upon the cargo owner, just as much as the blowing 
away of a sail should fall upon the owner of the ship. 

11. Jettison of deck cargo. 

It is undeniable that in certain trades it has been the custom 
from time immemorial to carry certain goods on deck^ and as 
such goods are just as much a part of the common adventure 
as everything else, it appears only common justice that if for 
the preservation of the remaining interests in a maritime 
adventure, goods so laden on deck are jettisoned, they ought 
to be allowable as General Average. 

The difficulty which presents itself in this case is principally 
attributable to the circumstance, that frequent cases have 
occurred where those in charge of vessels in danger have 
quite indiscriminately thrown overboard every article just at 
hand, entirely losing sight of the only principle which should 
guide them in such a jettison, viz : — • 

'* That a benefit to the common interests could only accrue by 
throwing overboard the heaviest articles." 

But although I admit this difficulty, I am very far from 
considering it insurmountable, and I maintain, that proper 
arrangements could be made to avoid any such irregularities. 

Now one of the •principle articles of exportation from 
Prussia, Kussia, Sweden, Norway, and British North America 
is timber, and it is well known that the majority of the vessels 
built expressly to carry timber, are specially constructed to 
take a large deck-load of this article, often as much as one- 
fifth of the whole cargo ; the fact that comparatively so few 
claims for jettisons of such deck cargoes have been made, may 
be taken as evidence that such vessels are only in very extra- 
ordinary and heavy weather, compelled to jettison for the 
common benefit ; and these jettisons, I consider, ought to be 
allowed in General Average. 

Perhaps it will be advisable to fix the articles which are to 
come under this regulation ; but at all events let it be clearly 
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understood in determining if a jettison is to take place for the 
common benefit, that only sucH articles can be allowed in 
General Average, the jettison of which can be proved to have, 
benefited the common adventure. 

12. Damage to cargo in effecting jettison. 

1 am of the opinion that all damage which the cargo neces- 
sarily suffers as the effect of making a jettison for the common 
benefit, ought to be treated as a part of the loss by such jetti- 
son. Hence, if a sea is shipped while the hatches are opened 
to effect a jettison, and the water going down the opening 
damages other goods, all damage which can be clearly traced 
to this cause is allowable as General Average. 

The same rule ought to apply to damage done to cargo from 
the derangement of stowage consequent on a jettison, such as 
by chafing and breakage of flour barrels loosened by removing 
portions of the tiers — for this is quite as much a direct phy- 
sical necessity as in the case just referred to. 

I imagine that in both cases, proof of the cause of damage 
would not be so difficult as to warrant a deviation from a just 
principle. 

13. Damage to cargo by a forced discharge. 

m 

I am of the opinion that, although the Glasgow resolution 
on this head — 

" The damage done to cargo, and the loss of it, and the freight 
on it, resulting from discharging it at a port of refuge in the way 
usual in that port with ships not in distress, ought not to be 
allowed in General Average." 

may be in conformity with the English custom, it is not in 
conformity with the justice of the case based on the principle 
upon which the whole doctrine of General Average rests \ 
the discharge at an intermediate port not being contemplated 
on entering into the maritime adventure, I maintain that all 
consequences of such forced discharge, eveh if they aris^ 
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throtigh csitelessiiess, ought to be allowable in General Aver- 
age, sis is already the case if cargo is discharged into lighters 
to float a stranded ship^ or for a similar reason is thrown out 
upon a beach, and is partly lost or damaged either in this pro- 
cess or whilst being carried ashore in the lighters. 

I must confess that I am in a very great measure brought 
to this opinion by the case of salted hides, as mentioned in the 
Report. Here is an article which requires such peculiar 
treatment in the act of discharging, that only those who are 
continually handling the same at the usual ports of importa- 
tion, can be said to understand it so efficiently, that it does 
not involve aiiy damage to the hides ; therefore, if the peculiar 
tenderness of the article itself causes this additional risk, it 
ought not to fall upon its proprietor, but in common justice upon 
those who jointly embarked with him in the common adventure. 

14. Damage to cargo in extinguishing afire. 

On this head the Glasgow resolution, viz : — 

" That the damage done to ship, cargo, and freight in extin- 
guishing a fire, ought to be allowed in General Average." 

being quite in harmony with the fundamental doctrines of 
General Average, I readily concur in it. 

That such packages as were actually ignited when the 
water reached them, ought to be excluded, is quite clear, on 
the very principle that no loss is General Average which has 
been caused by an accident. 

15. Lobs on cargo by being sold to raise funds. 

The Report proposes that such a loss should be treated like 
a bottomry premium, i.e., should be apportioned over the ex- 
penses, to defray which the cargo was sold, and adds : — 

*' The profit, if any, belongs to the proprietor of the goods sold, 
the proceeds remain at all times his property." 
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I am of the opinion that this proceeding, insuring to all 
parties concerned in the maritime adventure an equitable ad- 
justment, the point in question ought to be settled as sug- 
gested in the Report. 

S. — Sacrifice of Skip's Material 

16. — Cutting away of wreck. 

The reason why, after a ship's mast has been carried away, 
the cutting away of the wreck is claimed as an act of General 
Average, is, that by its remaining in the position in which it 
happened to be after the accident, it endangers the maritime 
adventure, and consequently any act of saving it from such 
danger, is a General Average act. ^ 

There is an ijpdeniable truth in this argument, and although 
I admit that there will be a practical difficulty in setting a 
value upon articles in such a position, I do not think this to 
be a sufficient reason for violating the original principle. 

But, besides this, I am satisfied that an enactment in con- 
formity with my suggestion, would be of very material service, 
inasmuch as it would cause the log-book — the basis for all 
future proceedings — to be more truthfully kept, than it would 
if there' were a certainty of paying dear for the averment of 
such truth. 

Every one versed in these matters will know from his own 
experience, that a great many masts and other articles are 
represented as having been cut, which really were blown away 
by the force of the element, and the cutting was only applied 
to the remaining wreck. Now, if by the adoption of the real 
doctrine of General Average in cases of this description, 
thousands of our fellow creatures can be prevented from per- 
juring themselves, I think it is our duty not to be afraid of a 
little practical difficulty. 

If the intruder causes a common danger, it must be got rid 
of for the common benefit. 
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17. Damage hy scuttling^ to put out afire. 

I agree with the Report that all damage which necessarily 
follows such an act, ought to be made good as General Average, 
and I further agree that the justice of the case requires that 
such allowance ought not to be limited to the mere repair- 
ing of the scuttle-holes, or other damage actually done in the 
act of cutting them; and that all damage, which is the result 
of the ordinary weather acting upon the ship at any time 
whilst she is unavoidably aground, after being thus scuttled, 
should be brought into General Average. 

Even the damage which a scuttled ship may subsequently 
suffer in a gale, and which damage might not have taken place 
had the ship not been on the ground, ought to be made good 
by general contribution ; as the very words, which are used 
in order to define the different acts, prove satisfactorily that 
they are all the natural consequences of the act which is un- 
deniably a General Average act, and must consequently be 
treated as such. 

18. Damage by intentional stranding. 

The discussion which took place on this head at the Glas- 
gow Meeting, as reported in the proceedings, and the wording 
of the resolution which was the result of the same, — 

" That, as a general rule, in the case of the (intentional) strand- 
ing of a vessel in the course of her voyage, the loss or damage to 
ship, cargo, or freight, ought not to be the subject of Greneral 
Average ; but without prejudice to such a claim in exceptional 
cases upon clear proof of special facts.*' 

and which has been re-adopted by Messrs. Engels and Van 
Peborgh in their " Projet de Code^^ — evidently show the 
extreme^ difficulty by which the question is surrounded. 
The Keport proceeds as follows : — 

'* The objection to this rule is, its extreme vagueness. What 
is OQ * exceptional case,' and what are ' special facts,' are not de- 
fined. Unless this is done, it may be feared that an * exceptional 
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ease ' will in practice come to mean, a case in which the ship is not 
insured. But, the moment one attempts to define either of these 
expressions, the extreme difElculty of framing distinctions which 
can be worked in practice comes into view. The Glasgow resolu- 
tion therefore really settles nothing." 

I concur therein, and I agree further with the Beport that 
in a great majority of cases, the running ashore means only 
patting the ship ashore in one place instead of another ; but, 
I am of the opinion that, as one of the points necessary to 
constitute a General Average act is the success attending 
such act, the most practical course would be to follow the 
New German Law, which enact8,-r- 

§ 708. "The following cases are specially General Average, 
always supposing that the requirements of § 702, 704, and 7Q5 
are so far complied with, as nothing is otherwise particularly 
ordered by this section : 

3. — " When the ship has been purposely run ashore, but only 
if prevention of sinking or capture was thereby intended, 

'* The damages caused by the stranding, as well as the getting 
off, as also all the expenses of getting off, belong to General 
Average. 

'' An average distribution is not made if the ship which has 
been stranded to avoid sinking is not got off, or after being got off 
is found incapable of repair. (§444*.) 

*' If the ship has been stranded without the stranding being 
purposely done for preservation of ship and cargo, then the 
damages caused by such stranding are not, but the expenses occa- 
sioned by the getting off, and the damages purposely inflicted on 
ship or cargo with this aim are. General Average. 

It appears to me that the objection which is raised in the 



* § 444. — ^In the sonse of this section a ship that has becomo nnseaworthy is 
considered to be : 

1. — Incapable of repair, when the repair is altogether impossible, or cannot 
be done at the place where the ship is, and the ship cannot be moved to the 
port where th« repairs might be carried out. 

.£*~^^^°^^^ of repair, when the cost of the repair, without deduction of the 
difference between new and old would amount to more than three-fourths 
of the former value. 

When a vessel has become unseaworthy in the course of a voyage, the former 
value is taken as that which it had at the commencement of the voyage, in other 
owes as that which it hftd before it beoame uiuwaworUiT or would havs had 
aft«r a proper 9atfit. ' 
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Report against this enactment cannot be maintained^ as I do 
not find that such loss is only to be made good if a ship is 
slightly damaged by running ashore ; on the contrary, the 
third clause of the section distinctly states — 

" An average distribution is not made if the ship which has 
been stranded to avoid sinking is not got off, or after being got 
off is foimd incapable of repair." 

and, as I mentioned before, only limits thereby the act to one 
of those conditions, without which a General Average act 
never could be admitted ; that is, the success in carrying it 
out for the common benefit of the maritime adventure. 

The practical limitation suggested in the Report, that 
whenever a ship is run ashore because she is leaky, the entire 
cost of stripping, caulking, and re-sheathing, when this is 
done, shall be excluded from General Average — on the 
assumption that if the ship were leaky enough to justify the 
running ashore, these repairs would have been requisite in 
tiny case — «may .be usefully adopted, provided it lannot be 
shown, that its enactment would lead to entering into other 
details, which it might be found impracticable to do. 

19. Damage hy carrying a press of sail. 

I agree with the Report that the act of carrying a press of 
sail, when this is requisite, whether to avoid imminent danger 
or no, should be held to be part of the ordinary handling of 
the vessel, and the damage thence resulting should not be 
made good by contribution. 

For I am of opinion that there is a great difference between 
carrying a press of sail to avoid a lee shore, and committing 
any of those other acts, which in reality constitute a General 
Average; the sails are just as necessary for the management 
of a sailing vessel as the steam for the propelling of a steamer, 
and I have never heard it proposed to consider it a General 
Average act when a steamer, in order to escape a danger, or tq 
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avoid a coUidion^ was obliged to put on so heavy a pressure of 
steam that the boilers burst in consequence. 

SECT. V. — EXTEAOEDINARY EXPENSES. 

20. Port of refuge expenses. 

" When a ship, being in danger of total loss, owing to sea- 
damage, deaths or sickness of the crew, or want of provisions or 
water is taken into a port of refuge, the act of bearing up for such 
port is a General Average act ; and this is so, whether liie remote 
occasion of the ship's disabled state have been a sacrifice or an 
accident." 

This may be considered as a generally adopted rule, but un- 
fortunately its application has been very far from unanimous. 

I am of the opinion that in conformity with the arguments 
I used in Art. 6 and 7, the maritime adventure is not at an 
end till the three interests belonging to the same have reached 
the port of destination ; consequently all the expenses in the 
port of refuge — of course in so far as they are not caused by an. 
accident (as the repairs of particular damages to ship or cargo 
would be), but by an act of volition — are allowable as General 
Average ; therefore the inward and outward port .charges, 
the cost of discharging and reloading the cargo, are expenses 
incurred for the common benefit of ship, cargo, and freight. 

Should the port of refuge become the port of destination 
by the termination of the common adventure, because the ship 
is incapacitated from proceeding on the voyage, or because 
the cargo is unfit to be carried, of course no difference in the 
application of the above principles can take place. 

21. Wages and provisions of the crew. 

" When there is a General Average from putting into a port 
of refuge, ought the wages and provisions of the crew, during the 
ship's detention, to be allowed as General Average ? " 

I am bound to answer this in the affirmative, as, according 
to my opinion, these expenses come under the same he^d as all 
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the other expenses in the port of refuge, and form part and parcel 
of a number of items which are in consequence of an act of 
volition incurred for the common benefit of the maritime adven- 
ture. 

But there is another reason for cheerfully admitting the 
wages, &c., into General Average, namely, the positive con- 
viction that if they are not admitted, the masters consider 
themselves so ill-treated, that they do not hesitate to charge 
them under the head of labourage, &c. Now, I maintain, that 
this fact being known to almost every Average Stater in the 
United Kingdom, should in itself be a sufficient inducement 
for not making a stand against its introduction. 

I imagine that the most fitting opportunity to give my 
opinion on the questions of detail which are suggested by the 
Circular of the 17th of November last, will be before consider- 
ing the last section of the report — 

(a.) The same reasons I gave for the general principle induce 
Toae to hold that if a ship has been damaged by an accident so as 
to be in danger, the expense of going into port to repair her is 
allowable as General Average, for the going into port is an act 
done for the common benefit. 

(5.) The coming out of port being a consequence of the going 
in, I maintain that the same principle ought to apply, and that 
quite irrespective of the original cause of the accident, the coming 
out ought to be regarded as a natural consequence of the going 
in ; that is of the act of volition. 

(c.) It appears to me that if repairs in an intermediate port 
are found necessary in consequence of an accident, and they should 
there be effected, in order to ienable the original act of aflfreight- 
ment to be carried out, even at a considerably greater expense 
than that for which they might be executed at the port of desti- 
nation ; no such excess could be allowable in General Average, 
and for the same reason for which I afterwards refuse to allow in 
General Average the loss of market. 

As much as in justice to the three interests in a common adven- 
ture is allowable in General Average, I am most willing to concede ; 
but the proposition in question appears to me to stretch the point 
beyond all comprehension, and if granted would lead to innumerable 
irregularities. 

({/.) I am of the opinion that the warehouse rent in case the 
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cargo is landed to repair the sliipy ought to fall upon the three 
interests in the common adventure in equal proportion, just as 
much as all other expenses incurred in the port of refuge for the 
common benefit. 

(e.) If, after a ship has been loaded, and while lying in her 
loading port, robbers take out a part of the cargo with the inten- 
tion of carrying it off, but it is recovered from them, who is to 
bear the cost of reloading such cargo ? 

I am of the opinion that the robbery being an accident, and not 
an act of volition, the reloading charges must be borne by the 
freight, just for the same reason that the loss and expenses incurred 
for the recovery of such goods must fall upon their original owners. 

(/.) I am of the opinion that none of the following items are 
allowable in General Average, viz : — 

(a.o.) The loss of the use of the ship during her stay at the port 
of refuge; 

{b,h.) Her wear and tear ; 

(c.c.) The loss of interest on the cargo ; 

{d.d.) And, in the case of cargo destined for a particular season, 
the loss of market on it from losing the season ; 

and I base my resolution upon the reason, that to allow them 
would not be for the common benefit of the interests in a maritime 
adventure. 

The object of the same is to reach as speedily as possible the 
port of destination, and although those consequences of an act of 
volition have been admitted in General Average, which may be 
called the most direct and immediate consequences of such act, 
enough must be borne by the particular interests in separatu 
to induce them not to lose sight of the original aim the contract 
of aflEreightment had in view. 

{g,) Every General Average having to be divided between ship, 
cargo, and freight — which can scarcely ever be of equal value — I 
do not see how a general contribution can be avoided if, by cutting 
away a mast, a shipowner loses 10 per cent., and by a jettison the 
cargo owner loses exactly 1 per cent, in the same adventure. 

(A.) It appears to me that the question — If by a delay made for 
the general safety, both ship owner and cargo owner lose interest 
to the extent of 2 per cent, on the values of their respective inte- 
rests ; should this loss of interest be excluded from the General 
Average ? — must be answered in the afiirmative for the reasons I 
have given Sub./. 

It is an undeniable truth that in order to avoid acts of volition 
as much as possible, there must be left so much for the respective 
interests to bear as will give them a practical reason to consider 
the consequences before they too hastily rush into such acts ; but, 
-m. the other hand, this ought not to be done in a manner devoid of 
\ common justice. 
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SJJCT. VI. — THE CONTRIBUTION. 
22. Contributing values, 

I have given above my reasons for holding that, in order to 
sliow the spirit by which the parties were animated when 
entering into the contract of affreightment, it is not sufficient 
if, after an act of volition was found necessary, the three 
interests to the adventure were in monetary physical safety, 
but that till the original object of the contract of afireightment 
had been attained, the three interests were so linked together 
that their common benefit ought never to be lost sight of. 

Under such circumstances it is nothing but just that the 
owner of an object sacrificed for the common benefit should be 
placed in the same position, as if the saving of ship, cargo, and 
freight had been effected by the sacrifice not of his property, 
but of that of one of his co-adventurers, and that the contri- 
butions are to be made upon the values ultimately saved. 

The values existing at the place of refuge where an expen- 
diture was necessary are only in so far of interest as their 
larger or smaller amount may respectively facilitate or prevent 
the raising of the required funds, and at a smaller or larger 
cost ; but as to being the standard for the ultimate settlement 
between the interests to the adventure, I think this propo- 
sition unreasonable and entirely at variance with the original 
doctrine of General Average. 

23. Deductions from freight. 

So far as I am aware, it has been the invariable practice, in 
order to arrive at the amount of nett-freighty from which a con- 
tribution to General Average is to take place, to deduct from 
the gross freight^ not only the port charges in the ports of 
loading and discharge, and the wages for the crew during th^ 
voyage, but also all other expenses incident to such voyage, 
less those which are allowed in General Average. Now, it if 
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eyident^ that it is not easy to arrive satisfactorily at the right 
amount, without doing injustice either to one or other of the 
interests in the adventure ; I am therefore of the opinion, that 
the practice which has latterly come into operation to com- 
pound these different amounts, and to deduct in lieu of such 
items, either two-thirds, or one-half^ or two-fifths of the gross 
freight is a very practical plan to solve what must otherwise 
always have remained a difficult problem, and I consider that 
it would be a just proceeding to deduct one-half from the gross 
freight for this purpose. 

In concluding these observations, I cannot refrain from 
quoting the following sentence, which appears in the speech 
delivered by H.R.H. the late Prince Consort, on the occasion 
of laying the first stone of the Birmingham and Midland 
Institute, on the 22nd November, 1853, and which runs as 
foUows : — 

" For that is precisely the difference between science and pre- 
judice : that the latter keeps stubbornly to its position, whether 
disproved or not, whilst the former is an unarrestable movement 
towards the foundation of truth, caring little for cherished autho- 
rities or sentiments, but continually progressing, feeling no -false 
shame at her shortcomings, but, on the contrary, the highest 
pleasure, when freed from an error, at having advanced another 
step towards the attainment of divine truth ; a pleasure not even 
intelligible to the pride of ignorance ! " 

15, Fenchurch Buildings, Fenchurch Sty F.C, 
London, 4:th April y 1863. 



Art. VIII.— ENEMY'S TERRITORY. 

TTTE published in our last Number a letter addressed by 
* ' Mr. William Beach Lawrence to Mr. Westlake, and 
communicated to us by that gentleman, which contained some 
remarks (p. 139) on a recent decision of the Supreme Court 
'^^ the United States. These remarks seem to have produced 
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some comment in America^ and we have much pleasure in 
inserting as a reply to them, the substance of an article, 
written by Mr. Richard H. Dana, the Attorney of the United 
States of America for the State of Massachusetts, and printed in 
the Daily Advertiser y a leading newspaper in Boston, U.S.A. 
This gentleman, in his official capacity, took part in the argu- 
ment of the cases to which the article refers. We insert the 
article in our Magazine because he may be supposed to know 
the views which he presented to the court, and which the 
court adopted in rendering their judgment. We ought to 
add that in the passage of Mr. Lawrence's letter under notice, 
the word " locality " was, by a printer's error, substituted for 
" loyalty."— Editor L. M. & R.] 

Mr. William Beach Lawrence has written a letter in the 
Law Magazine (London, November, 1863), in which he 
says, of the decision of the Supreme Court of the United 
States in the Prize Causes, last winter : — ** What was some- 
what at variance with the views of those who had heretofore 
denied the right of Secession, it recognised the war as made 
by the States in their political capacities, and, as a corollary 
therefrom, declared all the inhabitants of the], Seceded States, 
by reason of their residence, and irrespective of their indi- 
vidual localities, alien enemies." 

The decision, with the arguments of counsel, is now pub- 
lished in the 2 Black's Kep. My purpose is to .show that the 
above statement by Mr. Lawrence is a misapprehension, 
which, no doubt, a study of the reported decision will readily 
correct. 

The Supreme Court decided that the established rule of 
international war^especting " enemy's property " is applicable 
to such an internal contest as we are now engaged in. That 
was the extent of the decision on that point, and on that the 
court were unanimous. 

What is the rule of international war respecting Enemy's 
Property ? It is sufficient for the present purpose to state 
it thus: — If a person is domiciled in enemy's territory, his 
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property^ found on the high seas^ is subject to capture. It is 
immaterial what may be the civil or political status of that 
person, as regards the Government of the capturing power. 
He may be an alien enemy. He may be a neutral — perhaps 
a consul of a neutral power. He may be a loyal citizen of the 
capturing power, with an involuntary domicil in the enemy's 
territory. When the court condemns his property, it is 
because of the situation or predicament of the property, and 
not because of the moral animus or political status of its 
owner. It is called " enemy's property," but that is a techni- 
cal phrase of Prize Law. It does not imply anything as to 
the legal political status of the owner. One of the earliest 
condemnations of " enemy's property" in the war of 1812 
was of the property of an American citizen, who happened to 
be domiciled in Liverpool for commercial purposes when the 
war broke out and the capture was made. A student' of 
International Law can easily suppose cases where the property 
even of the President himself, in that war, might have been 
condemned as " enemy's property.** 

The reason of the rule is, that the residence of the owner 
under the control of the enemy gives the enemy a control 
over the owner and all that is his. And the object of war is 
to coerce the enemy by diminishing his resources. 

The Supreme Court applied this rule to our present war. 
They held that the property of a person domiciled* in enemy's 
territory was subject to capture, as a question of law, it being 
a political question whether that right of capture should be 
enforced. It was immaterial, in domestic war as in foreign 
war, whether the owner, so domiciled, be a rebel citizen or a 
loyal citizen, a foreigner aiding the rebellion voluntarily or 
involuntarily, or a loyal citizen having an involuntary domicil 
there. The court decided absolutely nothing as to the legal 
or political status of the owner in relation to our own Govern- 
ment To guard against a mistake which might arise from 
the use of the term " enemy's property," the court expressly 
Bftvs that " enemy's property " is ** a technical term peculiar 
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to Prize Courts." And, again, " whether property be liable 
to capture as * enemy's property ' does not in any way 
depend on the personal allegiance of the owner. It is of no 
consequence whether it belongs to an ally or « citizen." (The 
Prize Causes, 7 Black., 674.)' As Chief Justice Marshall 
gaid, it is **a hostile character impressed on the property," 
from its predicament or situation, that gives it that name. 
And, as Judge Story said of property of a citizen found 
engaged in trade with the enemy, " it is the illegal traflSc that 
stamps it as * enemy's property.' " 

It is further necessary to inquire how the court treated the 
question of " enemy's territory," residence of the owner in 
which renders the property at sea liable to capture. Here, 
again, they simply applied to our contest, the admitted rule 
of International Law. What is that rule ? It is sufficient for 
the present purpose to say that a certain kind or degree of 
possession by the enemy, and the exercise of a de facto juris- 
diction over a region, renders it, for the purposes of war and 
of the prize law, " enemy's territory.'* Whether a place is, in 
the meaning of the prize law, " enemy's territory," is a ques- 
"tion of fact. It is not concluded by treaties, statutes, ordi- 
nances, or any paper title. War is an appeal to force, and 
force settles the question for the time. In the war of 1812-14, 
the peninsula of Castine became enemy's territory, within the 
meaning of the laws of war. If a vessel belonging to a person 
domiciled and actually residing there, at that time had been 
taken by one of our cruisers, bound in to that port, our Prize 
Courts would have condemned it as a lawful prize, without 
deciding or inquiring whether the owner was a British 
subject, an American citizen, or a neutral. 

Now, all that the Supreme Court did in respect to the pro- 
position of " enemy's territory " was to apply the rules of 
international war to our contest so far as the law of prize was 
concerned. The owners of the vessels and their cargoes had 
their domicile and actual residence in Kichmond, Virginia. 
The region in which they resided was, at the time of the 
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capture and adjudication^ so far in the possession^ and under 
such control and de facto jurisdiction of enemies of the United 
States^ as to render Kichmond^ at that time^ within the 
meaning of Prize-Law, *' enemy's territory." That result was 
not owing to State lines, sec'ession ordinances, or any other 
conventional acts of States or people. It was a question of de 
facto forcible occupation. Richmond would have been pro- 
nounced " enemy's territory " and this property condemned as 
** enemy's property " equally as well, if Virginia had never 
passed an ordinance of secession. And conversely, it would 
not have been decreed " enemy's territory," with all its seces- 
sion ordinance, if it had been in our possession ; and the pro- 
perty could not have been decreed " enemy's property." 

Here, again, to guard against possible mistake, from the 
use of the term *^ enemy's territory," the court says, ** It hatf" 
a boundary marked by lines of bayonets, which can be crossed 
only by force. South of this line is enemy's territory, because 
it is claimed and held in possession by an organised, hostile, 
and belligerent power." 

Thus it will be seen that the court held the property liable 
to capture because it belonged to a person domiciled and- 
residing in a region in the possession and under the control of 
the enemy. It predicted nothing as to the civil and political 
relations of the owner to his own Government. It held that 
the place of his residence was, in the meaning and for the 
purposes of Prize Law, enemy's territory. It was enemy's 
territory, not by reason of any legislation of the rebels, valid 
or invalid, or of any action of any bodies politic, but " because 
it is claimed and held in possession by an organised, hostile, 
and belligerent power." 

What kind and degree of possession is necessary to consti- 
tute a region " enemy's territory," for the purposes of the law 
of prize, the couft did not think necessary to decide ; for the 
possession the enemy had of Richmond was admitted to be 
sufficient to satisfy any possible definition. 

^ndge Sprague, in the court below {Amy Warrick, 24 
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Law Rep. 335, 494), took pains to preclude any inference 
that the decision affected the existing or future political rela- 
tions of the territory or its inhabitants to the general govern- 
ment. At the argument on the appeals, the counsel for the 
captors endeavoured to satisfy the court that such were the 
reasons on which rested the rules of war touching enemy's 
property, that they could be applied to an internal war without 
predicting anything as to the political relations of the owners, 
or of the region of their residence, with the general govern- 
ment. And, lastly, the Supreme Court held that the rebellion 
had reached a condition in which it could properly be treated 
as war, and had^ been so treated by the political department 
of the Government. That the Government might, in its 
discretion, apply to it the right of maritime capture. That for 
that purpose it could make prize of property of any person 
domiciled in a place in the possession and under the de facto 
jurisdiction, at the time of the capture, of the organised, hostile, 
belligerent power. The decision hath this extent, no farther. 



aet. IX.— patent law amendment. 

WE have received the subjoined letter from Mr. William 
Hawes, the able Chairman of the Society of Arts, 
suggesting a practical improvement in the Law of Patents. — 
Editor L. M. & R.] 

Sib, — In the paper on the economical effect of the Patent 
Laws which you inserted in your last Number, I endea- 
voured to show that our Patent Law did not fulfil the purpose 
for which it was enacted, and that it was prejudicial to the 
real interests of inventors and the public. 

I do not intend in this letter to repeat the arguments I used 
in that paper to support my view that the Patent Law ought 
to be repealed, l^utfQ draw attention to one part of the subject 
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reference to which I then intentionaUy omitted^ viz., whether 
it be possible without the aid of the circuitous, mischievous, 
and expensive machinery of the existing law, for the country 
adequately to reward a true and original inventor either during 
his life, or within a fixed term of years after his death, for 
benefits he may have conferred on the country by the exercise 
of his genius. The laws of literary and artistic copyright, 
both here and abroad, contemplate the inadequacy of the 
reward which is frequently obtained by the exercise of great 
literary and artistic talent — or invention, as it may fairly be 
called, — during the life time of the author or artist. 

I wish, then, if it be possible, to give a somewhat similar 
advantage to the authors of mechanical or scientific inven- 
tions and discoveries. 

The protection given by copyright to authors and artists is 
strictly limited to the particular work registered, and does 
not in any way restrict or interfere with the use by other 
artists or authors, of any information aflTorded by such works 
whereby they may be enabled to excel those who have pre- 
ceded them. 

In fact, the law of copyright appears to rest upon the 
principle that works of art or literature are intended for 
instruction as well as for individual profit, and that so long as 
the particular work is secured against imitation or piratical 
use the author has no further right to protection. 

It does not profess to check or interfere with the freest use 
by the public of every idea, plan, discovery, or invention 
which may be suggested or described ; only the work itself — the 
actual book, picture, or other work of art — is protected, and 
every one may turn the information he finds in any registered 
work to his own advantage. But if the book be written for 
all time and with earnest truthfulness, or the work of the 
artist be elevated in design and refined in its execution^- 
although temporary injury may be done to their authors by 
bad imitations, evading the Act — the authors will in all pro- 
Hability before the expiration of the term of copyright^ for 
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such works increase in value with age, receive ample recom- 
pense for the genius, and literary and artistic skill exerted 
in their production. 

I desire, then, to show how the mechanician and the man of 
science may be placed in the same position, as regards the 
present and the future, as authors and artists now are, and 
by what means, great mechanical, chemical, and scientific 
discoveries in the perfection of which, under the present 
system of patents, both life and fortune are frequently 
exhausted without any adequate reward being secured to the 
author, may obtain within a certain term of years from their 
first publication, a reward for the advantages the public has 
derived from the gratuitous use of the results of his genius. 

In consideration of this proposition it is necessary that we 
should understand very clearly what we mean by a really new 
and original invention — and perhaps we may best arrive at this 
by stating that we do not acknowledge as true and original in- 
ventions those almost innumerable deviations from, or alterations 
in the arrangement of parts of previous inventions which natu- 
rally, as it were, arise from the daily employment of mechanical 
and chemical machinery and processes ; nor the application of 
known mechanical arrangements to purposes, the success of 
which depends upon discoveries of others, and to which they 
are in fact only additions, having no pretention to original 
discovery. 

Such improvements are not discoveries by men of inventive 
genius or first and really true inventions, nor are they those 
contemplatedby the Act of James I. — but in giving them the 
protection of patent right the law encourages and rewards 
adaptation, and all but ignores original invention. 

I propose then, to remedy this glaring injustice, by giving to 
the inventor, or his representatives claiming the same within 
a certain reasonable term either before or after his death, a 
reward from the public exchequer for services performed to 
the State. 

To accomplish the object of rewarding only true invention. 
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and thereby encouraging inventive genius as distinguished from 
inventive adaptation^ it is indispensable that the representatives 
of inventors should be allowed to claim rewards as well as the 
inventors ; for it is notorious that the invention or discovery 
which most frequently deserves public reward is rarely acknow- 
ledged till many years after it has been first brought before 
the public, nor till after the inventor has sacrificed his time, 
money, and health, in accomplishing that from which another 
generation now almost exclusively reaps the full benefit. 

Many instances might easily be adduced to support this 
statement ; I will refer to one or two. First, the screw 
propeller. Had the inventor placed this valuable invention in 
the first instance before the public, without a patent, confident 
in the novelty and utility of his invention, but notarrogating 
to himself the idea that his plan was necessarily perfect, the 
public would much sooner have reaped the advantages it has 
derived from it since the expiration of the first patent, and the 
inventor, if not rewarded during his life, would have had the 
satisfaction of leaving a valuable property to his family, satisfied 
that in due time they would receive an adequate compensation 
from the country for the time and money he had expended, 
and the genius he had displayed in originating a great national 
improvement. 

The original discoverer of the means of applying the smoke 
of coal to the purposes of illumination, died comparatively poor 
and unrewarded. 

Improvements on his first plans — improvements flowing as 
the direct and certain consequence of the practical application 
of his original idea — many the result of chance or accidental 
observation during the working of the original processes, have 
been patented without number, and have been commercially 
most profitable ; whereas, were the patent lav^ abolished, and 
inventions as they arise placed freely and without legal 
restriction before the public, improvements would have been 
made rapidly, and Mr. Winser would, in all probability, have 
been able to substantiate a just claim upon the public for some 
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acknowledgment of an invention which has contributed so 
much to the improvement of the social and moral condition of 
our large towns, and has materially augmented the industrial 
resources of the country. Then as regards one of the most 
important chemical discoveries of the present day (commercially 
speaking), the production of new dyes from the all but waste 
products of coal distillation. Here the original discoverers. 
Dr. Faraday and Professor Hoffman have derived no pecu- 
niary advantage from the exercise of their genius, whilst others 
adopting their discoveries have secured patent after patent for 
varied means of producing and a;pplying that, to the original 
discovery of which they have no claim, but from which they 
realised large fortunes. The public have paid to those who 
merely worked upon the genius of others under the monopolies 
afforded by our patent laws, large sums, a small portion of 
which granted by the State to the real discoverers of these 
processes would have amply rewarded them and their families, 
and secured to the public, that which our patent law in 
theory professes to attain but signally fails in accomplish- 
ing, viz: — powerful stimulus to future investigation and dis- 
covery. 

The screw propeller was an entirely new adaptation of 
known mechanical principles and known scientific facts. 

The theory of the action of the screw, its great power 
as a mechanical agent, and the incompressibility of water, 
were known and understood, but the application of a screw 
to work under water, and thereby to propel the vessel to 
which it was attached, was undoubtedly an entirely new and 
original idea, and a most useful and nationally important 
application of existing knowledge. None of the then existing 
mechanical and scientific applications of these powers neces- 
sarily led to this idea. It was ridiculed at first, and fought 
its way slowly, and through great opposition, owing to the 
incumbrances with which the Patent Law surrounded it, 
till at length, after the death of the inventor, poor and 
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unrewarded^ and after the expiration of his patent^ it has become 
the great motive power of the naval world, 

The discovery of the new dyes from the waste products of 
coal distillation was the result of a purely scientific investiga- 
tion by our most distinguished chemists^ which from its nature 
was capable of almost instant application. 

There was nothing previously known to lead to such 
a discovery ; and, in the words of a distinguished chemist and 
philosopher, the public patented it and applied it practically 
almost before the chemists who discovered it were aware of 
the importance of the results they had obtained. 

Then as regards gas, the vast results which have followed 
its introduction could not fail to have been acknowledged 
and rewarded by the public, had not patent right apparently 
given to the inventor all that was thought to be necessary for 
his remuneration. The failure in attaining success was 
ascribed to his bad management, and not, as it should have 
been, to the operation of the law. The law gives a character 
to the proceedings of the inventor which interferes with his 
success — makes him a gambler instead of a calm mechanical 
student ; it encourages secresy where publicity would be most 
beneficial. It forces a premature discovery of inventions, 
thereby stimulating rivals and enabling them to start in the 
race of improvement, free of cost, from a point to attain which 
the real inventor has expended a vast amount of energy, time, 
and money. 

How sadly in all these cases the existing law has failed 
in accomplishing that which it professes in favour of true 
inventive genius, and how efi^ectually it has secured to others 
the rewards due only to a few ! 

In each of these cases patent after patent has been taken 
out, not for new and original discovery, but for various means 
of using that which had been discovered by others ; no reward 
resulting to those who discover it, but larg^ profits being 
secured by the copyist and adapter of the ideas of others. 

No wonder then, that Inventors are a by-wQrd for povertjr^ 
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disappointment, and failure — they sow the seeds of success, but 
rarely reap the golden harvest. 

But notwithstanding this all but complete miscarriage of 
the law in what it was designed to effect, I fear to repeal it 
unconditionally, without substituting any other system to 
meet those few cases which demand rec'bgnition by the public, 
would be to that extent to perpetuate an injury to those 
whose interests I am anxious to protect. 

To remedy, then, the glaring injustice of the present law 
towards the really deserving man of genius, and to prevent 
the law being used to the advantage of those who have no 
right to the protection it affords to the detriment of the public, 
I venture to make the following suggestions for a new system 
for the proper reward of true original invention, having, at the 
same time, due regard to the interests of all classes. 

It would be presumptuous for me to do more than indicate 
the general outline of a plan which, I think, would accom- 
plish the important purpose I have in view ; but having 
proposed to abolish a system of legislation which has existed 
for 200 years, it appears to be my duty to suggest a substitute 
which will secure to true and original invention all that was 
contemplated by the Act of James I., and which shall be free 
from the objections which have surrounded the practical 
application of that law. More than this is not within my pro- 
vince, and I must leave to n>ore able and experienced hands, if 
there be any good in my suggestions, the task of putting them 
into a form fit to be submitted to the legislature. 

I propose, then: — 1. That at any period within thirty years 
after the publication and registration in some public oflSce of a 
really new invention or original discovery, clearly and accu- 
rately described, the author and his heirs shall be at liberty to 
petition the Privy Council for the consideration of his claim 
for a public reward for the benefit the country has derived 
from the publication and use of his invention. 

2. That he shall prove, to the satisfaction of the Privy 
Council, his title to being the true ^nd original inventor— « 

BB2 
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that it has produced important national benefits as distm* 
guished from trade advantages — and that he first published 
and registered it, and gave it unreservedly to the country. 

3. That notice of the intention to apply to the Privy 
Council for a public reward, with particulars of the date of 
the first publication of the invention shall be advertised 
weekly for at least six months before such an application be 
made. 

4. That after due inquiry the Privy Council shall declare 
whether the claim be proved or otherwise, and fit or unfit for 
public reward, referring it then with such recommendation as 
they may think proper to Her Majesty's Treasury to settle 
the amount of reward to be granted to the applicant. 

5. That no claim for compensation or reward shall be made 
till after the expiration of fourteen years from the date of the 
first discovery and publication of the invention or process, 
and no claim shall be allowed unless the publication at the 
time specified, and its beneficial use by the public be most 
clearly proved, and that large commercial profits, realized 
during the previous fourteen years shall disentitle an applicant 
to public pecuniary reward. 

By some simple arrangement of this kind all true and 
original inventions, whether scientific, mechanical, or mer- 
cantile, will sooner or later obtain adequate reward. In- 
ventive genius will receive the % encouragement which the 
advocates of patents think it requires and deserves, and we 
shall thus, — while accomplishing all that the justice of the 
case demands, — get rid of laws which encourage ruinoua 
litigation and are unsuited to our age. 

I am, Sir, 

Yours obediently, 

W. HAWES. 
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Art. X.— transfer OF LANDS BY REGIS- 
TRATION OF TITLES. 

A T the first conjoint Meeting of the Law Amendment 
-^^ Society with the Social Science Association, Mr. R. 
R. Torrens, the Registrar General of South Australia, was 
called upon to explain the points in which the system 
which he has so successfully brought into operation in the 
Australian colonies differs from that established in this 
country under Lord Westbury's Act (25 & 26 Yict., c. 
53), and from the Irish Estates Court Act. We have 
much pleasure in giving to our readers a correct report of 
Mr. Torrens' observations, and of those subsequently made 
by Mr. Daniel. 

He expressed regret that in the absence of Mr. Wilson, who 
was detained by illness, the task of opening the discussion 
had devolved upon him, as it would have been more ably 
performed by Mr. Wilson, and spoke as follows : — Contrasting 
Lord Westbury^s Act, the Irish Landed Estates Court Act, 
and the Australian Lands Titles Act, I find the provisions 
preliminary to placing land upon the register to be nearly 
identical under each. They include service of notice on 
owners and occupiers of land about to be so dealt with, and 
also on owners and occupiers of land contiguous thereto, and 
upon all parties appearing to have any estate or interest 
therein. They also prescribe advertisement of the applicant's 
claim in newspapers, and the posting of notice thereof in court 
houses, corporate oflices, and other public places. Precise 
descriptions of the parcels of land, accompanied by maps, and 
verified on oath by authorised surveyors, are also provisions 
common to these measures. Lord Westbury's measure differs 
from the Irish Estates Court Act as well as from the Australian 
system in that under its provisions indefeasible title is not 
acquired by placing land upon the register, but accrues upon 
the first sale hon&fide for value. The distinction is important. 
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because this postponement of registration of title as an opera- 
tive principle removes the chief inducement to place land upon 
the register except in cases where sales are contemplated, as 
it leaves the registered owner and his heirs exposed, not, as 
under the Australian system, to lose the money value of the 
land which he has, bond fide, though in error, become possessed 
of, but liable to be deprived of the land itself with whatever 
capital he may have invested thereon in buildings and im- 
provements. Eventually, however, registration of title is 
secured under Lord Westbury's Act, quite as effectually as 
under either of the measures with which I have been con- 
trasting it, but from this point these "measures diverge. The 
Irish Act having overcome all that is either difficult or 
hazardous in the attainment of " registration of title," omits 
to provide for conveyancing by registration of title, and estates 
left to be again dealt with under the old system of con- 
veyancing, are speedily whelmed under the same complexities 
from which, at so much expense and labour, they had been 
cleared through the instrumentality of the Estatos Court, and 
thus the prospective advantages of registration of title are 
lost The Australian Act, on the contrary, substitutes for 
conveyancing by deed a complete system for conducting 
transfers and other dealings upon the principle of registration 
of title, attempting no compromise between the two systems. 
Lord Westbury's Act again, adopting a middle course, per- 
mits conveyancing by deed, but defeasible until registered, 
the method of registration being by deposit of original or 
copy, referred to by official note or memorial entered on the 
record after the manner proposed by Mr. Duval for registra- 
tion of assurances. The distinction will appear more clearly 
upon reading the corresponding clauses of the two measures 
upon this head. Lord Westbury's Act 25 & 26 Vict., c. 53, 
sec. 63. " All registered land and every part thereof, may be 
conveyed, charged, settled, dealt with, or affected on or by 
any of the following modes or dispositions (that is to say) : — 
St. By a statutory disposition in any of the forms described 



Transfer of Lands by Registration of Titles. 365 

in this Act. 2nd. By endorsement on the land certificate. 
3rd. By deposit of the land certificate. 4th. By any deed, 
will, judgment, decree, or instrument, by which such land, if 
not registered, might now, according to law, be conveyed, 
charged, settled, divided, dealt with, or affected. 

Sec. 74 of the same Act. " Every person having a suflScient 
estate or interest in registered land, may by will, deed, or 
bther instrument, create the] same estates and interests in and 
enter into the same contracts and engagements with respect to 
such land as he might do if the said land were not registered : 
provided always, that no unregistered estate, or interest, con- 
tract, or engagement for the registration whereof provision is 
made by this Act, shall prevail against the title of any subse- 
quent purchaser for valuable consideration duly registered 
under this Act." 

The corresponding provision of the Australian Act is as 
follows : — 

'* No deed or instrument shall be effectual to pass any estate 
or interest in any land under the provisions of this Act, or 
to subject such land to any charge, but upon the recording of 
any instrument in manner hereinbefore provided, the estate or 
interest specified in such instrument shall pass, or, as the case 
may be, the land shall become charged in manner and subject 
to the covenants conditions and contingencies set forth and 
specified in such instrument, or by this Act declared to be 
implied in instruments of like nature.*' Under the one pro- 
visiofi the estate or interest passes upon the execution of the 
deed or of the statutory disposition in form of the schedule. 
Under the other the estate or interest passes upon entry being 
inscribed in the Record of Titles. The Australian Act pre- 
serves the principle of conveyancing by registration of title in 
its integrity. Lord Westbury's Act attempts a compromise. 
In the opinion of at least some members of the learned profes- 
sion who have devoted attention to these measures, the distinc- 
tion here drawn is matter of substance and not mere form of 
expression, in proof of which I will read, from the commentary 
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by Messrs. B. Denny Urlin, barrister and examiner. Landed 
Estates Court, Ireland, and Mr. Thos. Key, of Lincoln's Inn, 
barrister, both members of this Society, pages 88 and 90 : — 
** A question of importance is suggested by this section, viz., 
whether this Act is open to the same construction as to ^ notice ' 
which has been put upon the Middlesex and York Registra- 
tion Acts, and the corresponding Irish Act. These Acts make 
unregistered deeds ^fraudulent and void' as against subse* 
quent purchasers ; but it has been held that registration affords 
no protection to a purchaser who takes with notice of a prior 
unregistered conveyance, even in the absence of fraud on his 
part. It appears to have been the intention of the original 
framcrs of this Act expressly to exclude this doctrine ; the 
Bill, as introduced into the Lords, contained the following 
provision, which was struck out by the select committee : — 
* No purchaser for valuable consideration under any statutory 
disposition shall be affected by or deemed to have any notice 
whatever of any registered deed, will, instrument, memorial, 
or fact, of which an official note has been made on the Becord 
of Titles, and no person claiming under a registered instru- 
ment as a purchaser for valuable consideration shall be affected 
by or deemed to have any notice whatever of any deed, 
instrument, will, judgment, order, decree, lien, fact, or evi- 
dence not appearing on the register.' This latter clause 
was obviously aimed at the above doctrine as to notice, 
and coupled with section 103 of the Act, saving the 
jurisdiction of courts of equity in cases of actual fraud, 
would appear to have drawn the distinction between 
actual and implied fraud. The motive for striking out 
the above clause as to notice was not declared; but, 
in the absence of the clause, the Act appears liable to 
the same constructions as the old Begistry Acts, unless so 
far as sec. 103, by saving the jurisdiction of equity in cases 
of direct fraud, excludes it by implication when there is 
notice, but no proof of a fraudulent intention." How far 
*hese learned gentlemen are warranted in their conjecture 
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that the doctrine of notice which has proved fatal to other 
systems of registration may affect this measure — to what 
extent the defeasible character of title — the obligation to 
examine registered deeds, and other objections, which caused 
the rejection of the Duval scheme by the parliamentary com- 
mittee to which it was referred — are obviated in this measure 
by the indefeasible title and by the official abstract, styled 
** Land Certificate," are questions upon which I will not pre- 
sume to pass any opinion. I would commend them to the 
earnest attention of the professional members of this Society. 
There are, however, certain details, not involving questions 
of law, but of official mechanism and book-keeping, with which 
long experience has made me familiar, and upon the discussion 
of these I may venture without subjecting myself to the 
charge of presumption. The division of the Register into 
three parts, the " Kegister of Estates," the " Record of Title," 
and*the " Register of Encumbrances," with cross reference by 
number or symbols, would increase the labour in the office 
without affording any special convenience. At the same 
time it introduces liability to error which does not exist under 
the Australian method, by one register with a distinct folium 
set apart for recording together all estates and interests in 
each separate parcel of land, by which means experience has 
shown that the utmost facilities are afforded for sub-dividing 
land into separate properties, or for combining several parcels 
of land into one property. The absence of any provision for 
cancelling the existing record, and opening a fresh folium 
upon change of ownership of the freehold, would, I fear, tend 
to complicate the account. The provision in sections 69 and 
70 for issuing to the same proprietor an ** original land certifi- 
cate," and also a *^ special land certificate,"* are likely to 
facilitate frauds, notwithstanding that a note of the issue of 
the ** special certificate " is required to be entered on the 
^^ original certificate," as parties advancing money on the 
security of the latter may not observe such note, or may not 
be aware of the effect given to it. It is remarkable that for 
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the purpose of creating a lien, effect is given to the deposit of 
the "original land certificate," which does not necessarily 
disclose the state of the title at the time ; and not to the 
** special certificate," which necessarily does so. These 
objections are obvious enough, but the advantage of having 
two land certificates at all is not equally patent. Short forms 
of statutory depositions are given in the schedule to 
the Act for transfers and mortgages, but for leasing 
land or charging estates with annuities or sums of money as 
provision for widows, children, or otherwise, no forms are 
prescribed. The omission of these — the discretionary 
powers to substitute deeds, even where statutory forms are 
given, and the power to withdraw land from the register — 
seriously diminish the value of this measure to the landed 
proprietor, who, it must be remembered, is not always a 
free agent in such matters ; but, on the contrary, so soon as 
he requires to borrow on the security of his land, becomes 
subject to the dictation of the solicitor of hig proposed 
mortgagee, whose interest it will be to adopt the more ex* 
pensive procedure. These appear to be the principal defi- 
ciencies in the Act of 1862 ; in so far as they are matters of 
detail their tendency will, no doubt, to a great extent, be 
modified by the regulations which the Lord Chancellor ii* 
empowered by the Act to make, and yet more by the judicious 
management of the learned gentleman to whom the administra^ 
tion of the measure is entrusted. The principle of inde- 
feasible title to be acquired by registration is, at all events, 
by this Act embodied in English law, and that is a great 
step in advance. Reforms of this magnitude are usually 
tentative and gradual, and the mutilation to which the 
original Bill was subjected in its passage through Parliament 
would seem to indicate that any attempt to force the principle 
of conveyancing by registration of title in its integrity would 
have been fatal to the measure at thai time. The suecesa 
which has attended the application of this principle to every 
'quirem^it in dealing with land in Australia might inspire 
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confidence to warrant its adoption in a complete form in 
Ireland, as supplemental to the Estates Court Act, by which, 
together with the completion of the Ordnance Survey, the 
most favourable conditions are afforded for applying this 
principle in its most complete form in that country. It is to 
be hoped that legislation in the approaching session may be 
directed to that object, instead of to the hopeless task of 
attempting satisfactory reform through the instrumentality 
of ** Registration of Assurances," as was attempted in the 
last session of Parliament; and the success which would, I 
have no doubt whatever, attend the principle in that country, 
would infallibly lead to its complete adoption in England < 
I would refer to two objections which are continually urged 
against registration of title — the one, " That under it pro- 
vision cannot be made for widows and young children in such 
manner as to attach to the land, and can only be made, subject 
to risk of dishonesty on the part of trustees, as in the case of 
property in the funds." This erroneous impression, arises from 
the habit of associating the idea of settlements with the 
peculiarly artificial procedure which has grown up in thia 
country under the statute of uses. Admitting this artificial 
procedure to be inconsistent with the principle of registration 
of title, still, the same object is attainable under that system 
much more readily by a direct instead of by an artificial 
procedure, and without necessarily resorting either to ^^ Uses" 
or " Trusts," and I believe that all who have had to do with 
property vested in trustees would agree in declaring that 
a system which dispenses with their instrumentality, except 
in cases where discretionary power has to be exercised in a 
fiduciary capacity is an improvement ; and it should be re- 
membered that wherever discretionary power is thus given, 
the objection urged would apply against the antiquated 
system more forcibly than against that by registration of 
titles, because under the latter protections against fraud are 
afforded by caveats and other means not available under thd 
fottner* Examples, of the procedure for charging and settling 
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estates under the Australian method are exhibited in the 
Blue Book laid on the table. The second objection to which 
I refer has been reiterated more frequently since public 
attention has been drawn to the speeches of Messrs. Cobden 
and Bright upon the expediencj of portions of the land of this 
country being held in small freeholds by a yeomanry. It has 
been said, ** Any measure which cheapens or facilitates the 
transfer of land, pro tanto promotes the subdivision and 
parcelment of land prejudicially to the maintenance of a 
landed aristocracy and to the extension of a scientific agri- 
culture." I will not discuss either the political or the 
economic aspect of this question by speaking for or against 
the expediency of subdividing the land of this country. My 
object is to show that this argument, considered as an objec- 
tion against registration of titles, is based upon a very narrow 
or a very one-sided view of that question. Admitting that a 
reform which would bring about such a change as to render 
it possible to purchase a small estate in land without incurring 
an extravagant expense — which would reduce the costs of 
sale and of mortgage from pounds to shillings, and the time 
required for completing these transactions from months to 
hours, must indirectly favour the subdivision of land, if there 
were no counteracting tendency — ^it is yet easy to demonstrate 
that these conditions imply a very powerful counteracting 
tendency. Considering the very common case of a capitalist 
desiring to found a fiimily and create a large estate by 
buying up the small properties which surround him — what 
enormous charges he must incur, what vexatious delays he 
must be subjected to, under the present system of convey- 
ancing ! And when at length he has attained the object of 
his ambition, he holds his estate under a title which 
aggregates into one all the complexities and uncertainties 
which previously hampered forty or fifty separate titles, 
rendering all his future operations, by loan, mortgage, 
or settlement, most cumbrous and costly. Assuredly a reform 
which would entirely remove the vexatious delays and 
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extravagant costs incident on the process of aggregating 
several properties into one, which would enable the proprietors 
at a trifling expense to obtain, within the compass of a sheet 
of letter paper, a clear indefeasible title to the property as 
an integer, and which would enable him thereafter to raise a 
loan, settle a jointure or provision for 'younger children by a 
simple intelligible procedure, at the expense of a few shillings 
in cash, and a few hours in time, affords at least as great 
inducements for the combination of property in land as it does 
for the subdivision of it. The real effect of the reform which 
we advocate would be that under its provisions a person 
desiring to purchase a building site or a small farm would no 
longer be deterred from gratifying that desire by law expenses, 
vexations, and delays, immediate or prospective, while, on 
the other hand, a person desiring to acquire a large estate by 
the purchase of several properties, would no longer be deterred 
by the law expenses, vexations and delays, which, under the 
existing, law, obstruct the gratification of his ambition. 

Mr. W. T. S. Daniel, Q.C., expressed the gratification with 
which he had listened to the very lucid explanations which 
Mr. Torrens had given to the meeting. He rose not to oppose 
but to express his full approval of Mr. Torrens's system, which 
applied the principle of registration of title in its integrity. 
Mr. Torrens's system was in reality but a revival in principle 
of the ancient law of this country. Notoriety of transfer was 
the principle of the Common Law as exemplified by the 
conveyance by feoffment. As under Mr. Torrens's system 
the contract or deed between the parties did not transfer the 
estate but the transfer was effected by ^ the recording the 
transaction on the Register of Title, so, under our old system^ 
the charter or deed of feoffment did not convey the estate — 
the actual conveyance was by the livery of seisin — and this was 
effected by the parties or their duly authorised attomies going 
upon the land and openly giving and using possession in the pre- 
sence of witnesses. The struggle for centuries has been to esta- 
blish secresy in opposition to publicity, and the success of this 
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struggle has bred all the evils which now oppress the transfer of 
land, He^entirely concurred in the views expressed as to the 
defects of the English Act ia the particulars pointed out by Mr. 
Torrens ; and that gentleman had only given expression to 
the opinion generally entertained, that the Lord Chancellor, 
by regulations, and Mr. Spencer Follett by his judicious 
management, would do all that could be done to prevent these 
defects from operating prejudicially. It was a fact, an unfor- 
tunate fact, that in this country it was very diflScult to accom- 
plish any important amendment of the law by the application 
of principle, however simple and indisputable. In our com- 
plicated system so many interests grow up under the shelter 
of abuses, that whoever attempts any reform which affects 
such interests finds it very difficult, if not impossible, to 
proceed straightforwardly and directly to his point. An 
interest here and an interest there — some on his right, some 
on his left, have to be consulted and appeased. Such had 
been the case in the present instance. He believed that 
various defects had been forced upon Lord WestBury's measure, 
ftnd that he was quite conscious that they were defects, and as 
anxious to remedy them as any member of that Society could 
be. But a perfect measure, embodying the principle in its 
integrity, could not, he believed, at once have been carried. 
As had been observed by Mr. Torrens, an immense step had 
been gained by Lord Westbury's Act. The new principle 
was admitted, and we might look with some confidence for 
such amendments as would perfect that Act With respect 
to objections that had been raised respecting the i>OBsible 
insecurity of settlements under the system of registration of 
title, he thought that those objections would be found to have 
no foundation in fact, and that settlements were better secured 
by a direct procedure under that system, as exhibited in the 
plain, simple examples which Mr. Torrens had laid before 
them in his Blue Book. Nothing could be more absurd than 
the old system by means of trustees and trust terms. It was 
a clumsy contrivance to get oyer Refects in the Uw, aiid w^ 
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nothing but a defect upon a defect. It was cumbrous and 
troublesome in its action wherever it had to be enforced. If 
money had to be raised by mortgage for the term, the security, 
according to present usage, was unsatisfactory — and of a sale 
it was worse — frequently it did not answer its purpose at all, 
and the parties after all had often to incur the expense 
of going to the Court of Chancery for relief. The whole 
machinery would be rendered unneces^sary if a charge gave a 
right to a receiver to secure the rents and profits, and to a 
sale, guarded, of course, with proper notices to the owners 
of the estate charged. 
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The appointment of Mr. Justice Shee to the puisne judge- 
ship of the Court of Queen's Bench, vacant by the death, 
unexpected though not untimely, of the venerable Sir 
William Wightman, has justified the observations we made 
in our last Number, and does honour to the Lord Chancellor, 
who has thus vindicated his constitutional position. Mr. 
Justice Shee has been greeted with the acclamations of the 
whole Profession, and the Law Magazine may be allowed 
to offer its special congratulations on the promotion of the 
first orator and advocate of the Bar to the judicial honours 
so long and amply earned. 

In France, where the Bar has always occupied so impor- 
tant a political position, the return to parliamentary life of 
her greatest forensic orator has attracted much notice. The 
recent speech of M. Berryer was worthy of his best days, 
and like all his famous efforts, was unsurpassable. It is 
truly remarkable that at the age of seventy-five, and after 
twelve years' retirement from the Legislative Chamber, he 
sljoiild have shown his oratorical powers unabated, We are 



374 Postscript 

not aware of any other such display under similar circum- 
stances. Romilly, we believe, spoke to the end of his career 
with the same vigour and ability as had characterised its com- 
mencement ; but then he died at sixty-one, and never was 
absent from public life. Lord Lyndhurst continued to speak 
in the House of Lords with his wonted ability till he was 
nearly ninety, certainly a wonderful exhibition of continued 
mental vigour ; but then he, again, unlike Berryer, had never 
left public life, and was never out of the habit of debate. 
Lord Brougham is ten years the senior of the illustrious 
Frenchman, but he never allowed his oratory to rust. So 
that, taken oa the whole, we repeat that this revival of 
Berryer's parliamentary eloquence is unique, and we are 
surprised that so little notice has been taken of it in this 
country. His abilities as an advocate are absolutely beyond 
exaggeration, and it may be doubted whether they have ever 
been surpassed. We know that Lord Brougham, who has 
had the advantage of hearing both, has constantly spoken of 
Berryer as on a level with Erskine, and as the only orator of 
whom, within his experience of the Bar, whether French or 
English, the same could be said. But as a parliamentary 
debater, the palm is clearly due to the French advocate. 
We have heard more than once of a project to invite M. 
Berryer to a banquet of the English Bar, and should be glad 
to know that the intention was about to be fulfilled. 

A union has been happily accomplished of the Law 
Amendment Society with the National Association for the 
Promotion of Social Science, upon terms mutually advan- 
tageous. The Law Amendment Society has done excellent 
service during its twenty years of existence, and has been 
instrumental in originating and furthering most of the 
important legal reforms that have taken place during that 
period. The nine Bills introduced into the House of Lords 
by Lord Brougham, soon after the foundation of the Society, 
were all either prepared or revised by its committees ; and 
Ms lordship has often publicly acknowledged that the most 
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Important of those measures, the Bill to make parties to a 
suit competent as witnesses, would never have been 
carried but for the exertions of the Society. Its 
Mercantile Law Conference in 1857 would have been 
enough in itself to signalise its history, and the strenuous 
support afforded to the movement for reformatory schools 
laid the foundation of a great move in the administration of 
our Criminal Law. The Society, we find, has handed over 
to the Association its valuable library of reports and text- 
books, which must be worth at least £1,000, and its furniture 
and other assets, on the conditions that its members shall retain 
all their present privileges, and that its outstanding liabilities 
shall be discharged. These latter, we believe, are far within 
the value of the library alone, so that the bargain may be con- 
sidered a good one for the Association, . We have no doubt, 
however, that the usefulness, and consequently the prosperity, 
of both Societies will be increased by their union, and we 
wish that the example they have set could be generally 
followed. The multiplicity of societies is becoming a positive 
nuisance in London, and the loss of time, labour, and money 
involved, is beyond calculation. Anything ought to be wel» 
come that brings concentration and unity. 

Among the numerous questions which present themselves 
for earnest consideration by the profession and the public, 
there are two subjects which appear to us to have pre-eminent 
claims on the immediate attention of the Legislature. We 
allude in the first place to the law relating to copyrights, 
the present unsatisfactory condition of which has been often 
demonstrated, and of which there appears, at last, in near per- 
spective, some view of a thorough amendment, Mr. Adam 
Black, the able, experienced, and thoroughly practical M.P. 
for Edinburgh, has taken the matter up in the House of 
Commons, and he is a man not likely to let . it drop 
till something real be done. In the Law Amendment 
Society, Serjeant Burke (author of many copyright works) 
read, last year, an elaborate paper on the evils of our oopy- 
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right jurisprudence which roused much general attention, 
and which led to the Society's appointing a committee for 
fully discussing and reporting on the actual state of the copy- 
right law, with a view to its condensation, codification, and 
complete amendment. That committee is now sitting, and it 
is to be hoped, will soon bring its labours to a tangible shape. 
The reform they are likely to propose will no doubt have the 
powerful aid of Mr, Black in the one House and of Lord 
Brougham in the other, and will, if carried, prove of inesti- 
mable value to all the sons of genius, whether authors, 
dramatists, musicians, lecturers, painters, or otherwise en- 
gaged in the noble works of art. 

The other important matter to which we have alluded as 
calling for immediate reform, is the law relating to land — 
land, in reference to its title by inheritance or purchase, its 
possession, use, enjoyment, and disposition. This important 
subject has been brought under our notice at this time by 
circumstances relating to the actual state of the law, which 
may be said even to lend some degree of interest to, and to 
encourage the expectation of benefit from, the recent contro- 
versy between Mr. Cobden and the Times. As lawyers and 
law-reformers — and as such exclusively we desire to be known 
and understood in this Magazine — we should be careful to 
avoid the exhibition in our pages of any particular political 
sympathies or antipathies — we are of all parties, and we 
believe, and indeed we rejoice to know^ that our Legislature 
includes good, wise, and learned men among all sections, who, 
with every advantage to the public good, may be indifferently 
consulted where the improvement of the law is sought for. 
Without, therefore, identifying ourselves in {@y way with the 
opinions held by Mr. Cobden himself, or with the party of 
which he is so powerful a supporter, we must candidly avow 
that his recent speech, which gave rise to his dispute with 
Mr. Delane, and which provoked so much general criticism, 
is, in the aspect of law amendment, entitled to very serious, 
and, we would hope, unprejudiced, consideration. Whether 
^v. Cobden's language justified the meaning that has been 
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put upon it, we need not here inquire. We would rather 
give credit to Mr. Cobden'e own express repudiation of any 
revolutionary intention, and avail ourselves, as law reformers, 
of such a reasonable construction of his speech as the dis- 
passionate perusal we have given it has satisfied us may be 
adopted. Thus quietly regarded, the substance of Mr. 
Cobden's complaint was, that the distribution of the land, in 
the way of ownership, was not in due proportion to the popu- 
lation of the country, and he suggested that sound views of 
public policy were unfavourable to the exclusive possession 
and control of large tracts of country by particular indi- 
viduals or families, to the prejudice of the community at 
large, who would, if they had the opportunity, be too glad to 
avail themselves of a more liberal commerce in land than the 
present state of the law affords facilities for, to say the very 
least. We have no right to search the depths of Mr. 
Cobden's mind and conscience. We would rather, even if he 
had not repudiated, as he did, any revolutionary intention, 
give him the benefit of that favourable and friendly presump- 
tion to which, as a conspicuous politician, and as a gentleman 
of great respectability of character, he must be allowed to be 
entitled, and read what he said rather as a suggestion for the 
amendment of the law, than as an incitement to political 
convulsion. 

Mr. Cobden's intention may have been, and indeed pro- 
bably was, to suggest such a change in the law as would give 
greater freedom to commerce in land, and enable persons, who> 
on the one hand, were willing to sell, and on the other, who had 
money with which to acquire, a certain portion of the soil, to ♦ 
make and conclude their contracts in safety and in peace — and 
he may have been further of opinion that in order to effect this 
object, it would be desirable to borrow from the law of France, 
and to abolish our law of primogeniture. These certainly are 
not our own opinions ; but they are opinions held by many 
excellent and intelligent persons ; and they are undoubtedly fair 
subjects for public discussion. Mr. Cobden's expressions, there- 

c c 2 
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fore, are not necessarily revolutionary, but, on the contrary, 
quite consistent with the legitimate and argumentative meaning 
we have indicated, and we sincerely hope that we only do 
Mr. Cobden justice by the suggestion. 

The law relating to land is not in a satisfactory condition ; 
nor will it be, until our present system of conveyancing is 
considerably amended and simplified, and until, we would 
add, everything tantamount to a premium on solicitors' costs 
is ruthlessly removed. We could illustrate this opinion by 
a reference to certain provisions in the otherwise admirable 
and liberal statute, the Fines and Eecoveries Abolition Act, 
3 & 4 Will. IV., c. 74; and even the Lord Chancellor's 
Registry of Titles might be made less open to prejudice. 
But we must reserve the full examination of the whole subject 
for a future number of this Magazine. We can then more 
usefully discuss it, since we shall then have had the benefit 
of the discussion that is at present going on in the Jurispru- 
dence Department of the Social Science body; and under 
the light and with the assistance of Mr. Torrens' very inter- 
esting exposition of his system, as that prevails in Australia 
and other colonies. 

There is one portion of the United Kingdom which, with 
reference to this matter, seems strangely enough, to have 
escaped the notice of Mr. Cobden and others. We allude to 
Scotland. The law respecting land there is in an infinitely 
worse condition than in England. It may even be said to be 
in a barbarous state, for the principle of perpetuity is still 
allowed operation in Scotch settlements, and it is actually the 
fact that the latest legislative change in the Scotch law leaves 
entailed estates in a less free condition for the purposes of 
cominerce, disposition, or demise than was the law of the 
country at the time of Taltarum^s case I That case was de- 
cided in 1472, and yet the latest amendment of the Scotch 
law on this subject, although falling infinitely short of the law 
as determined in the above case, goes no further back than the 
year 1852 I The Scotch and English dates in the law relating 
to land are indeed not a little remarkable. The Statute £>e 



Postscript 379 

t)onis, 13 Edw. I., c. 1, was passed in the year 1285. Then there 
was TaltaruvfCs case which, as we have said, occurred in 1472. 
Then there is a series of Acts ranging from 1534 to 1833 — all 
giving effect to and regulating the principle of TaltarunCs 
case ; and the general result has been that the English law, 
notwithstanding all that may be urged against it by Mr. 
Cobden and others, is, comparatively, so far as the marketable 
dealing and disposal of land is concerned, in a very advanced 
condition indeed. In Scotland, instead of profiting by the 
encouragement which the course of the law here gave to 
freedom in land, the lawyers and legislators appear to have 
availed themselves of our experience only to make the rule of 
perpetuity in inheritable and other estates more certain and 
stringent than ever. A strong effort, owing to what influ- 
ences it is difficult to understand, had no doubt been viade in 
Scotland at an early period, to put the law relating to " heri- 
tages," as they are called, on a more liberal footing; and the 
Scotch Parliament in the" reign of Robert I. actually adopted 
the English statute of Quia Emptoresy a few years after it 
had been passed in England. It led, however, to no real 
change ; for the Statute was contemptuously trampled on by 
the courts and by the profession, and in the very face of it, the 
old feudal investitures continued I One of the most important 
of the English Acts to which we have referred was the 43 Eliz. 
c. 4, passed in 1601 ; and it will scarcely be credited by our 
English readers,' that eighty -four years afterwards, an Act was 
passed by the Scottish legislature, going far beyond in strin- 
gency, and, we are sorry to say, successful stringency, the . 
English Act De Donis, — showing with what sagacity and 
ability the Scotch lawyers and conveyancers had profited by 
the judicial events which had fortunately misdirected the 
original legislative intention in this country. The Scotch Act 
to which we refer was the well-known Statute of 1685, c. 22, 
by which the law, giving effect to perpetuities, continues still 
in principle to be regulated. The only relaxations on this 
stringent measure that have been made, are of sl permissive 
kind, and if they have been largely availed of, that is a 
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circumstance owing rather to the convenience and necessities of 
the country than to any general dissatisfaction with the prin- 
ciple of the law. This is very strange ; but so it appears to be. 
At the same time it must be admitted that the opinions of the 
courts and profession in Scotland on the impolicy of the Act 
in question, has never been withheld, and they have shown 
tliat opinion in the best and most efficacious manner possible 
by the very strict construction against the Act which they 
have always applied to it. Still, so far as we know from the 
Statute Book at least, the principle of the Act continues to be 
given effect to at the present day. It was not till the year 
1848 that any serious modification of the Act of 1685 was 
attempted. There had, to be sure, been previously what are 
called the Aberdeen Act, and the Montgomery Act, empower- 
ing certain improvements, and enabling heirs in possession 
of entailed estates to make settlements within certain limits 
on their widows and children, but it was not till 1848 that any 
innovation on the perpetuity of the inheritance entailed was 
ventured on. In that year was passed the 11 & 12 Vict., c. 36, 
commonly called the Kutherfurd Act. It provides a machinery^ 
for barring the entail, but certain " consents " of ^^ heirs " are 
required, going far beyond, and of a much more arbitrary 
nature than our protector of the settlement ; and generally 
the provisions of this Act are merely permissive ^ depending for 
their operation on the discretion, it may be the whim, caprice, 
or avarice of the heirs expectant. This Act of 1848 was fol- 
lowed and amended by another passed in 1853, the 16 & 17 
Vict., c. 94 ; but the old principle of an enforcible perpetuity 
in entailed settlements remained, and remains to this day! 
Even in those cases where, owing to the unskilfulness of the 
conveyancer or otherwise, the original entail is bad and may 
be set aside, this can only be done by a cumbrous and costly 
suit in the Court of Session, by way of Declarator, in which, 
notwithstanding the limits assigned by the Act of 1848 to 
those entitled in expectancy as the parties who alone have any 
xterest in the inheritance, — it is the practice to call as defend- 
ts all parties who can jbe shown to have any interest however 
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remote in the succession ! As many as 300 defendants have 
in this way been known to be called. This absurd and un- 
lawyerlike practice is still persevered in, and if you were to 
walk into the Parliament House at Edinburgh and consult 
with all formality arid solemnity any eminent Scotch counsel 
on the subject, he would look grave, shake his head, and say 
that notwithstanding the inconvenience of the practice and 
the prejudice against it which had been evinced in the House 
of Lords, it would be unsafe to disregard it, and that you had 
better therefore, hunt about for your defendants I Such a 
wretched and barbarous practice is all the more serious in 
consequence of the declaratory suit referred to being not a 
formal or fictitious proceeding, like suffering a recovery or 
levying a fine, but a real bond Jide litigation, in which the 
courts compel a defence on the merits by a proper " con* 
tradictor," and you cannot have judgment even by deliberate 
default ! 

Really Mr. Cobden himself must admit that we are not 
quite so bad as this in England ; and we would respectfully 
invite that gentleman, and all other land law reformers to 
begin at the right place, and to apply the correcting hand 
where it is most needed. The Scotch law on this subject 
would appear almost to justify Mr. Cobden's imputed revolu- 
tion. We will even venture to say that, had his famous speech 
been made in Scotland and understood to point at the Scotch 
law, the Timesy if it had thought it worth its while to pay any 
attention to the circumstance, would not have found it so easy 
to enter the lists in defence of the territorial status quo. 

There can be no reason whatever why the Scotch law on 
the settlement of land should not be as free and as liberal as 
the law of England, and we trust, and indeed, we have reason 
to believe, that this assimilation will be brought about by a 
Bill to be introduced at an early period of the coming Session. 
Let us hope that this will be but the beginning of other 
reforms which will leave the land law of the United King- 
dom all that could reasonably be desired. > 
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[%• It should be understood that the Notices of New Works forwarded to 
us for Review, and which appear in this part of the Masazins, do not preclude 
our recurring to them at greater length, and in a more elaborate form, in a 
subsequent Number, when their character and importance require it.] 



The Law of Copyright in Works of Literature and Art, and in the 
Application of Designs, with the Statutes relating thereto. B7 
Charles Palmer Phillips, Esq., of Lincoln's-Inn, Barrister-at-Law : 
Author of " The Law of Lunacy." London : V. and R. Stevens, 
Sons, & Hayes, 1863. 

Considering the present disgraceful state of the copyright law in 
this country, one almost regrets to find a gentleman of such learning 
and skill as Mr. Phillips, devoting his time and labour to the produc- 
tion of another digest of the heterogeneous mass which forms the 
copyright department of our jurisprudence. It would seem wiser to 
have waited and seen what might be the result of the actual agita- 
tion on the subject, and what relief Parliament might bring, by a 
complete revision, condensation, and amendment of the various and 
conflicting statutes that are now supposed to protect the works of 
literature, the drama, music, and the fine arts. The task now accom- 
plished by Mr. Phillips brings with it this further regret, that his 
subject being clearly to write a thoroughly practical book, he very 
properly, though unfortunately, refrains from making those com- 
ments on the condition of law itself, which his knowledge would 
have enabled him to put forth effectively, and which, just now, 
might have told startlingly on our legislature, and the public in 
general. While acting otherwise, however, Mr. Phillips must be 
admitted to have his merits. He has, in a small compass, produced 
a very complete and useful digest. He enters fully on every branch 
of copyright jurisprudence ; he, in his preface, states thus truly how 
he has gone to work — 

" This volume contains separate chapters on copyright, before and 
after publication, in literary and musical works ; in the representation 
and performance of dramas and musical compositions ; on the copy- 
right of the Crown, and of certain Universities and Colleges ; on 
copyright in lectures after public delivery ; in published engravings ; 
in paintings, drawings, and photographs; in sculpture; in designs 
(ornamental and useful) ; lastly, on international copyright." 

Mr. Phillips has entirely accomplished what he here proposes ; 
every portion of the common and statute Jaw, and every case bearing 
on the subject, is carefully attended to, and clearly set out. The 
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notes, which ai*e somewhat in the style of Smith's famous Leading 
Cases, add much value to the volume. As a specimen of the com- 
pactness of his diction, may be cited the following account which he 
gives of the recent imperfect legislation with regard to painting, 
drawing, and photography : — 

*' Prior to the 29th day of July, 1862, there was no copyright in 
any painting, drawing, or photograph. 

"In DeBerenger v. ffheble, in the year 1819, Lord Chief Justice 
Abbott held that it would destroy all competition in the art to extend 
copyright to painting. 

*' Many eminent artists, however, thought differently, and deplored 
the want of such a copyright ; they also insisted that the protection 
afforded to the public against the purchase of spurious pictures was 
insufficient. But a spurious and a piratical production, it must be 
remembered, are things essentially different ; the former may deceive 
the public and injure the general reputation of an author or artist, 
and so affect his pocket, but it is not like the latter — a direct invasion 
of his property. 

"In July, 1858, a petition was addressed to the House of Lords by 
the Society of Arts, by the Royal Institute of British Architects, and 
by a number of painters, sculptors, architects, engravers, photogra- 
phers and others, interested in the production of works of line art, 
praying for amendment and extension of the law of copyright. A 
Committee of the House was named to examine the statement of the 
petition. Lord Lyndhurst presented the petition. This Committee 
made a Report, and a Bill was prepared upon the basis of that 
Report, but the Parliament then sitting was suddenly dissolved before 
the Bill could be considered. 

" At last, in the year 1862, the petitioners obtained an Act of Parlia- 
ment. By it, the property is secured to authors of paintings, drawings, 
and photographs, the same being original and not sold or disposed of 
before July 29, 1862. The Act (25 & 26 Vict., c. 68) is entitled 
' An Act for amending the Law relating to Copyright in "Works in 
the Fine Arts, and for repressing the Commission of Fraud in the 
Production or Sale of such Works.' " 

Mr. Phillips gives all the Copyright Acts at large at the end of his 
volume, and, as the law now stands, his whole work may much avail 
the profession ; but it ia devoutly to be wished that a better copyright 
code will soon supersede his present labours and set him on the 
further occupation of editing and explaining a more enlightened 
system of copyright legislation. 

Tho Practice of the Court of Chancery ; with Forms of Costs and 
other Forms, Acts concerning Trustees, Charitable Trusts, 
Settled Estate, and Infants' Marriage Settlements. By H. 
Jarman, Solicitor. Third Edition. London : Maxwell, 1864. 

The practice of the Court of Chancery is one of the most uninvi- 
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tiog subjects tbat a lawyer can take in hand. It is bnilt up froni 
such a multitude of articles and parts of statutes, consolidated and 
general orders, and decided cases, besides general custom ; and 
relates (owing to the variety of subjects of Equity Jurisdiction and 
the intricate machinery requisite to carry it out) to such a multitude 
of matters great and small — ^before the hearing in the Court, in 
chambers, &c., and it is for the most part so purely arbitrary, that 
the longest experience cannot make a solicitor familiar with it. 

Any work therefore, that actually does collect the practice 
together is an absolute necessity for the lawyer. Mr. Jarman's 
work, of which a 3rd edition testifies to its approval by the pro- 
fession, attempts however to do more than merely collect the 
practice. Its plan is to carry the reader through a suit or 
other proceeding in Equity from the first stage to the last and 
seems well adapted to enable a solicitor readily to know what to do 
at every stage, and a good index will assist him in this. Mr. 
Jarman also carefully furnishes the requisite forms so as to show 
the practitioner how to do his work. The portions as to pro- 
ceedings in judge's chambers, costs, solicitor's fees, and miscellaneous 
subjects of practice, are very full and particular. Those as to 
evidence, and trial by jury, bring very conveniently together the 
rules of law and statutory enactments applicable in Equity generally 
and under the new practice. Since the publication of the 2nd 
edition about nine years have elapsed, and during that time many 
and great alterations have been made in Chancery jurisdiction and 
practice. Mr. Jarman has apparently brought down his labours 
to the last statutes and orders, which he has, where necessary, 
worked into the text, and in other cases usefully gathered together 
and annotated. He has also, so far as wo have been able to 
ascertain, correctly embodied, as far as possible, the very last cases 
decided by the court. The work has, consequently, considerably 
increased in bulk — so much so, indeed, as to manifest how hope- 
less it would be to try and do without such a book. The subject 
is indeed fairly one for a separate treatment. We cannot blame Mr. 
Jarman therefore for not entering to a greater extent upon various 
matters of Equity Jurisprudence, and Pleading, after the manner of 
some other works on Chancery Practice ; though, on the ground of 
such deficiency, we scarcely think he will have rendered counsel 
entirely independent of such other treatises. The volume how- 
ever will show many a member of the bar, in close connexion 
with his own work, those parts of a suit, &c., of which, from 
want of ready means of information he is apt to be ignorant, but 
the knowledge of which would often render him far more- perfect 
in his own department, and will be valuable on that account. 



Cox's Forms of Practical Proceedings in the Chambers of the 
Master of the Rolls and Vice-Chaucellors. Third Edition. Revised 
and considerably enlarged ; containing 600 Forms and Precedents, 
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including those in use under the Charitable Trusts Acts, Defence 
Acts, Infant's Marriage Settlement Acts, Judicial Opinion Act, 
Settled Estates Acts, Sir George Turner's Act, and Trustee Relief 
Acts. Notes on the Course of Procedure at Chambers in special 
matters, and References to the Acts, Orders, Regulations, and 
to a variety of Text-Books on the Principles and Practice of the 
Court. A Table of Public Statutes conferring a Summary, 
Jurisdiction, and an Elaborate Index. By John Biddle. London : 
E. Cox, 1863. 

The Proceedings in the Equity Judge's Chambers are entirely 
regulated by the practice and orders of the courts, and it would 
be impossible to lay down any principles which would enable a 
lawyer to construct properly the requisite affidavits, summonses, 
and other documents to be used. Such instruments it is frequently 
hard to settle without considerable trouble in consulting Acts of 
Parliament, Orders of Court, &c.; and even then, it is often 
necessary to consult the Registrar also. The Editor of the work 
before us has undertaken this labour for us, and has rendered great 
service to the profession by the pains he has bestowed, in collecting 
from various sources, and arranging, the various necessary forms. 
Accordingly we are not surprised to have an issue of a third edition 
of the work, nor that, as the editor informs us, " the present edition 
will be found on comparison, to differ very much from the second : 
the quantity of letter-press is nearly doubled ; several precedents 
of infrequent use have been withdrawn ; the forms retained have 
been revised and corrected ; and a considerable number of forms, 
prepared expressly for this edition, have been added." Everything, 
iu fact, depends upon the forms being of the regulation pattern, and 
to this, the Editor has, he tells us, paid special attention in the 
matter of summonses, in order that they might be phrased in the 
technical language employed by the Registrars in drawing up the 
orders, and the transaction of chamber business be thereby much 
facilitated. He has not, however, confined his attention to such 
mere formal instruments, but has given a number of precedents 
incidentally required in chamber practice, e.y., conditions (which 
have been actually sanctioned) of sales under the court, leases to be 
approved by the court, &c., with all the appendant forms. A glance 
at the table of contents will show the amount and variety of the 
useful matter collected together under different heads of Equity 
Jurisdiction. A very valuable portion of the work is thus referred 
to by the Editor in his preface, "Under each Form or group of 
Forms, references will be found to the Statutes, the Consolidated 
and other Orders, and the Regulations of the- Judges, and to the pages 
of many text-books, in which the principles and practice of the 
Court on the subject-matter of the Forms and cognate points are 
elucidated." The appendix containing a tabular statement of the 
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Tarious public statutes coDferrmg a summary jurisdiction on the 
court, appears to us to be likely to be very serviceable in showiug 
how to proceed in any case, and where full information can be 
obtained. Upon the whole we think the work in its present enlarged 
form will be found a great addition to the library of the Chancery 
Practitioner. 

International Law in connexion with Municipal Statutes relating to 
the Commerce, Rights, and Liabilities of the Subjects of Neutral 
States pending Foreign War, considered with reference to the trial 
of the case of the " Alexandra," seized under the provisions of the 
Foreign Enlistment Act. By F. Hargrave Hamel, of the Inner 
Temple, Barrister-at-Law, &c. London : Butterworths, 1863. 

1Mb. Hamel's work shows very considerable ability and contains a 
great deal of valuable information on the subject of which it treats, 
but we cannot take upon us to vouch for the soundness of his conclu- 
sions. The author is obviously to some extent biased against the 
Northern cause, and maintains, on grounds which are no doubt 
considered by himself to be sufficient, the inadequacy of the blockade 
of the Confederate States. His remarks on this subject, which occur 
near the beginning of the work, prepared us for what we were to find 
in the sequel — strong views cleverly maintained, but without much 
discrimination, and a determined purpose to see things only in one 
light. He is prepared to endorse every word of the Ijord Chief 
Baron in his summing up in the " Alexandra " case, and gives utter- 
ance to the following reflection, which we extract for the edification 
of our readers. 

''In this view of the case, the building and sale to the Confederates 
of the ' Alabama,' which has achieved so great a notoriety by her 
depredations on the commerce of the Federals, although constructed 
according to contract with every possible adaptation to warlike pur- 
poses, short of actual armament in this country, was perfectly lawful, 
and should the judgment of the Lord Chief Baron be affirmed, the 
Government will have reason to congratulate itself upon the escape 
of that vessel from the meditated seizure, the order for which arrived 
too late ; and the country may rejoice in having avoided the heavy 
damages and costs such a seizure would have involved." — (p. 30). 

We envy the happy disposition of the man who can, apparently to 
his own satisfaction, dispose of so grave a question in such a business- 
like manner ! The author has attacked " Historicus " on account of 
certain seeming inconsistencies of which the latter has been guilty ; 
but although some weak points in the ^'Letters" have been exposed, 
we do not think the matter is of much importance to the public 
generally. 
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A MEETiNa of the Bar, convened in compliance with a requisition 
to the Attorney-General, was held in Lincoln's-inn-hall, on Wednes- 
day, December 2nd, to consider the subject of a reform in the present 
system of law reporting. The Attorney- General presided, and was 
supported by Sir Fitzroy Kelly, Q.C., Sir Hugh Cairns, Q.C, Mr. 
Malins, Q.C, Mr. E. B. Denison, Q.C, Mr. Selwyn, Q.C, Mr. 
Daniel, Q.C, &c. There was a very large attendance of the Bar on 
the occasion. In introducing; the business, 

The Attorney-General said, they were all aware of the reason for 
his taking the liberty of inviting them to meet there that day. He 
need not say that was a step which nobody filling the office that he 
occupied would take except upon such a requisition as might satisfy 
him that it was the desire, if not of the whole Bar, at all events of a very 
large proportion of its members, representing all its different grades 
and interests, that such a meeting should be held. He had received 
a requisition of that kind, very numerously signed by the Queen's 
Counsel of the Common Law and tlie Equity Bar, and also by men 
of the Junior Bar, expressing their desire for an opportunity of con- 
sidering the present state of law reporting, with a view of ascertain- 
ing whether anything could be done on that subject for the common 
benefit. From the response they had given to his invitation, he 
could not but conclude that in issuing it he had given effect to a very 
general wish. 

Mr. Daniel then rose to move the first resolution — viz., " That in 
the opinion of this meeting the present system of preparing, editing, 
and publishing the reports of judicial decisions in this country 
requires amendment." For a long time past the subject of law 
reporting had been a matter of anxious consideration in the pro- 
fession ; and the manner in which the question had been treated by 
the Lord Chancellor in the House of Lords last Session had taken it 
out of the hands of dilettante reformers, and made it a practical ques- 
tion for men of business to deal with. An opinion expressed upon 
it by the profession at large could not fail to carry great weight 
with the general public. The resolution had been couched in terms 
which raised the direct issue — " Is the Bar satisfied or is it not with 
the existing state of things on this matter?' and, if amendment were 
felt to be required, the next step would be to appoint a committee to 
consider whether any, and what, plan should be submitted to the Bar 
for effecting that object. The question had to be viewed in several 
different aspects. First, they must look to its effect upon the interests 
of those who were now engaged, whether members of the Bar, or 
others, in preparing and publishing the present reports. But, if the 
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public interests were concerned in that matter, and called for a 
sweeping and important change in the system, the private interests 
of individuals should not stand in the way of improvement; while, 
en the other hand, the Legislature would no doubt take care that 
ample justice was done to those whoso interests might be injured by 
its adoption. Another very material point was, how the present 
system affected the general body of the profession in the discharge 
of their duty to their clients — how it affected that large class of 
practitioners who had to search among the reports of judicial de- 
cisions, to discover, if possible, with some certainty, what the law 
was. But there was a still broader aspect of the question — viz.. 
Its bearing on the interests of the public. For what could be 
more intolerable in a country which affected to have a system 
of jurisprudence, than that they should be unable to tell the 
public what the law was which they were bound to obey? Sup- 
pose a stranger wished to know what our system of law was, 
and how it was made. They would tell him it was com- 
posed of two distinct parts — the written and the unwritten law : 
that the written law consisted of Acts passed by the Legislature, 
which he could read and understand, and which he could obtain 
with expedition and at a reasonable cost; but that as to the 
other branch, the lex non scripta, it might be gathered from the 
recorded decisions of the judges. Now, Dr. Maine, in his treatise on 
Ancient Law, showed that, jm^idically considered, the distinction 
between our written law and our unwritten law was a merely formal 
one, both being in reality vmtten, the only difference between them 
being that they were written in different ways — the one in the form of 
statutes, the other in reports. Wlien they told a man that the 
elements of the law which boimd him were embodied in the judgments 
pronounced by the judges, he asked them where he was to find them ; 
and how could they tell him ? Surely it was essential that the State, 
which required a man's obedience to its law, should be in a condition 
to show him what that law was, and where he was to get it ! And 
yet, in regard to our case-law, the State left it wholly in the hands of 
private individuals, who made it without being subject to any public 
responsibility in the process. Was not that a fatal defect in a system 
professing to proceed on anything like a methodical jurisprudence I 
Let them glance for a moment at the history of law reporting. At 
one period the State did interfere in this matter. It was going a long 
way ba^k, but for 230 years our law was ofiicially recorded in the 
Year Books by responsible reporters. Even at this day those Year 
Books were referred to, and never without the advantage of the clear- 
ness and explicitness with which they were prepared being recognised. 
The Year Books ceased in the 27th of Henry YIIL, the reason being 
that that monarch had other occasions for the money with which the 
official reporters were paid. The names of those reporters had 
almost perished, but it was said they were four learned and discreet 
men appointed by the Crown. Immediately after that system was 
discontinued the law became loose. Sir E. Coke, in the 3rd part of the 
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Reports, published near the end of Queen Elizabeth's reign, expressed 
his regret at the cessation of the Year Books, and enumerated the 
only sound sources whence law could be derived in the interval be- 
tween their discontinuance and the period at which he was writing — 
viz., the Commentaries of Master Plowden, the labours of Judge 
Dyer, and his own. Sir E. Coke also referred to what he called 
" chronicle law," observing, " I pray thee beware of chronicle law, 
for it will undoubtedly lead you into error." At a later date Lord 
Bacon endeavoured to revive the official reporters. Again, in the 
times of the Commonwealth, the law reports were the worst of all. 
Mr. Wallis, Master in Chancery of the Supreme Court of Philadelphia, 
dealing with the interval between Lord Bacon and the Restoration, 
quoted this passage in his work, " Then came forth a flying squadron 
of thin repoits ; " they were not bound, but stitched, and he enume- 
rated a list of thirty-four, stating that, from that period, they greatly 
degenerated. Soon after the Restoration, legislative aid was invoked, 
but was found inadequate to cure the evil, so inveterate had it grown ; 
and at that epoch the reports were of the very loosest description, he 
meant loose as regarded law. Then came the Acts of the 13th and 
14th of Charles IL, designated the Licensing Acts, forbidding any 
law book to be publislied without the special licence of the Chancellor, 
the Lord Keeper, and the judges. In the reign of William III. a 
better state of things arose, but the licensing system continued down 
to the elevation of Lord Mansfield as Lord Chief Justice of the Queen's 
Bench in 1756. The last book of reports that was licensed was 
Strange's, which commenced with a passage stating that the law 
reports were so overburdened that any man who proposed to add to 
their number ought to able to give a very special reason for so doing. 
Then they had Burrowe's reports of Lord Mansfield's decisions, and 
also Douglas's Reports. Next came the system now in operation. 
Barristers, supported by speculative publishers, took possession of 
particular courts, and reported and published their decisions of 
their own accord, and without any official authority or public 
responsibility. The consequence was that they had now seventeen 
distinct and separate Reports, which called themselves authorised, 
and were the successors of the Reports established in the reign 
of George in. The evil inherent in the system did not manifest 
itself at first. The public were better served than by the old mode of 
private reporting, which brought out the decisions many years after they 
had been given, and perhaps only after the death of the judges who 
had delivered them. But time developed the evil. The principle 
on which the work was carried on being based on private profit, it 
had a necessary tendency to degenerate into a monopoly. In 1830 
that became so intolerable that the public relieved itself by another 
effi^rt, which took the shape of commercial competition. The judges, 
not as showing any favour, but looking naturally to the reporters who 
had possession of the courts, gave them facilities for the publication 
of the cases ; and the reporter, being under no official control what- 
ever, took his own time in preparing his work. If he were engaged 
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in business, the business receiyed Lis first attention, and his reports 
waited their chance. The pnblic, he maintained, were entitled^ in 
the matter of law, to certainty in its form, expedition in its promul- 
gation, and reasonableness in its cost. The latent principle of evil, 
however, took 50 years to reach a point that induced the profession 
to set about finding a remedj for it. A solicitor named Paget, 
knowing how inadequate for daily use the regular reports were, 
conceived the design of establishing a publication called the Law 
Joumaly which should give the profession reports of cases more 
correctly than the newspapers, and more expeditiously than the 
regular law reporters. Meanwhile, monopoly was increasing the 
intensity of the evil. Excellent as were the regular reports them- 
selves — he was speaking of the period of " Barnewell and Cress- 
well '' — the public interest was not cared for. Remunerated at the 
rate of £35 per 16 pages, or about £2,000 per volume of 950 pages, 
and with the certain circulation they could obtain for their work, 
what inducement had the regular reporters to consult the wants of 
the public in respect to rapidity of publication or reasonableness of 
cost ? In 12 years, however, Mr. Paget trained up a body of re- 
porters equal to them in accuracy and exceeding them in despatch ; 
and in 1832, after the death of Lord Tenterden, who would allow 
nothing but the regular reports to be cited, a new and better system 
was inaugurated with the appointment of Lord Denman. No longer 
was the communication between the bench and the reporters con- 
fined exclusively to the authorised reporters, but the authorised 
judgment was handed freely to those who took on themselves the 
responsibility of doing that which the public required to have done. 
The success of the Law Journal^ due in great measure to unity of 
management, brought rival periodicals into the field. Let them 
just conceive of 16 workers in difierent parts of Lincoln's-inn and 
the Temple employed for commercial profit, without any uniformity 
of management, and without interference or control by the State, in 
making, through the medium of authorised ' reports, the laws of 
England, for that was what it came to. The Law Journal was now 
a monthly publication, and a system of management somewhat Kke 
that which it adopted would, he believed,' satisfy the public if 
extended to the authorised reports. The Law Journal was followed 
by the Legal Observer, the Jurist, the Law Times, the Weekly Reporter, 
and lastly by the New Reports, all the ofispring of competition ; and 
it was argued that the public interest, which required certainty, 
rapidity, and cheapness in the promulgation of the law, was served 
by competition. In 1849, the Law Amendment Society, having 
directed their attention to this subject, came to the conclusion that 
competition, ordinarily productive of so much good, in this instaDce 
added to the evil, causing the multiplication of reports for the sake 
of pecuniary profit, without regard to the interests of the profession 
or the public. In 1854, the Jurist, one of the offenders, if offenders 
they were, acknowledged the evil of the reporting system, and said 
there was no hope of any lawyer being able to become master of his 
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business until a purification and abridgment of the reports by 
authority took place, and an authorised staff of reporters was esta- 
blished. In his belief, this was a matter in which'some degree of State 
control was indispensable. The Bar was not only a profession, often 
leading by upright courses to wealth, fame, and honour, but it was 
an institution. It had privileges committed to it, among which 
were the right of pre-audience in courts of justice, the right of 
liberty of speech in those courts, the right of informing and assisting 
4he judges in the administration of justice ; and it was incumbent 
upon it to do what Jn it lay to promote those sound legal improve- 
ments which were demanded alike by the interests of the profession 
and the public. The learned gentleman concluded by moving the 
first resolution, as above. 

Sir Fitzroy Kelly, in seconding the motion, said, they were not 
called upon then to pronounce an opinion upon any particular 
substitute for the present system, nor to determine whether that 
system should or should not continue unchanged; but what it 
behoved them to consider, and at once by their voices to settle, was 
the question whether the existing system stood in need of amend- 
ment. On that point he thought little doubt could be entertained. 
However numerous or confiicting might be the views prevalent in 
regard to the present system of reporting, it could hardly be dis- 
puted that it was attended with so many evils and inconveniences 
that some amendment of it, if practicable, ought to be attempted. 
The essentials of a satisfactory system of reporting were these : — In 
the first place, the reports must be accurate. He did not wish to 
suggest any doubt as to the general accuracy of the reports now 
published ; but where anyone, whether a barrister or not, for hjs 
profit or his private views, might go into court and become a 
reporter, it was impossible to say that either the profession or the 
public had any security for the uniform and systematic accuracy of 
the reports. A second requisite was that the report of each decision, 
or the decisions of each court, should be single — that was, that 
there should be one only submitted to the public for each decision 
pronounced. If there were more, this consequence was obvious, 
that if they differed, and differ sometimes they must, each parti- 
cular report was at once disentitled to credit, — each was destitute 
of authority until the decision in question could be submitted to the 
6ame or another tribunal. For who was to determine, where con- 
flicting matter was to be found, which report was right and which 
wrong, and who could tell or satisfy the public as to what the law 
was on the particular point that had been decided ? In every 
court in Westminster Hall, with perhaps the exception of the 
supreme courts of appeal, the House of Lords, and the Judicial 
Committee of Privy Council, there were two, or three, or more 
reporters, and an equal number of reports published of every 
decision pronounced. Were that the only evil, it called for a 
remedy, if a remedy could be found. Another great evil was the 
uncertainty and irregularity of the time at which the reports, and 
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reports of tLe very same decision, appeared. A suggestion had 
been made that there should be a kind of cursory and temporary- 
report of each decision published to meet the exigencies of the 
day almost as soon as it was pronounced, or within a few days or a 
week afterwards, and that then there should be a complete and 
perfect report, at once authentic and accurate, given at some sub- 
sequent period, so that no decision should be pronounced in 
Westminister Hall which should not be completely and perfectly 
reported within three months from its delivery. If that were done, 
the public and the profession would have no reason to be dissatisfied. 
Besides regularity, certainty, accuracy, and authenticity, the public, 
independently of the profession, had a right to insist that the reports, 
as they from time to time become part of the law and the property 
of the nation, should be obtained at the cheapest possible rate. A 
multiplicity of separate reports, in addition to its other advantages^ 
led to a serious waste of money to the profession and the public. 
If a committee composed of members of the inner and outer Bar 
were to meet together and to communicate, if they thought fit, with 
the Judges, with the Benchers of the different Inns of Court, with 
members of the Bar, or of other branches of the legal profession, and, 
perhaps, also, with persons unconnected with the profession, he 
believed that, as the result of their labours, they might reasonably 
hope before long to see these great evils, at least in some measure, 
remedied. 

Mr, Edward Webster moved an amendment "That the whole 
subject of law reporting, without prejudice to the present system, 
be taken into consideration by a committee of the whole Bar." 
The Attorney-General. — " This is a meeting of the Bar." 
Mr. E. Webster. — "A Committee to be appointed by the Bar." 
He had heard nothing either from the mover or seconder of the 
resolution, which induced him to consent to it without further 
inquiry. No substitute for the present system had been proposed ; 
and to condemn it without being prepared with a better would be 
very unwise. If the Bar were to sanction the resolution as it 
stands, it would commit itself without perhaps being able to discover 
a remedy, and then it would have to go back to whence it came ; 
like sailors, manning a ship and going out to sea, and, after sailing 
miles from land, discovering they had left their compass on the 
shore. He thought the subject required further consideration than 
it had received, judging from the resolution. What was the remedy, 
if any ? Were members of the Bar to be denied the privilege of 
reporting except under some authority ? Were they not to be at 
full liberty to go into court and exercise their talents in competition 
with other barristers, whether official reporters or not ? There was 
but one remedy for the evils of the present system, viz., a digest of 
all the reported cases, and a declaration of the law established by 
them, and the appointment of a Minister of Justice to superintend 
the operation of future reports (Question). Competition in law 
reporting could never be abolished, nor the country be prevented 
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being flooded with law reports ; for professional men would never 
be satisfied with reports published under a monopoly, but would 
endeavour to ascertain what the law was from every source open to 
them. Unless, therefore, they could make the judges declare in an 
authentic manner what the law was, they would accomplish nothing, 
Mr. Pulling's suggestion' that there should be an officer in every 
court to make a record of what occurred in court every day, and 
whose record should be cited, he thought excellent, and he would 
be glad to see the principle of it adopted ; but the resolution of Mr, 
Danieli condemning the present system, had no practical effect what- 
ever. In conclusion, he would repeat the necessity for the appoint- 
ment of a Minister of Justice for this and all other amendments of 
the law. 

Mr. Denman, Q.C., thought there was no greater check upon the 
judges than the knowledge that they were watched by the intelligent 
men who reported their decisions, and who were too independent to 
allow their reports to be tampered or interfered with. Judges were 
but men, and they ought not to be placed under the temptation to do 
anything of that kind by the removal of the present wholesome 
check. If a salaried officer of the court were employed to record its 
decision from day to day, the healthy effect of competition by learned 
membeFS of the profession would be lost, and the public would not 
be satisfied. The first resolution went too far, because it pledged 
them to the opinion that the present system was capable of amend- 
ment. His conviction was that they could do nothing effectual to 
amend by appointing a committee or otherwise. A perusal of the 
pamphlets and articles that had been written on this subject would 
tend strongly to convince prudent men that the less they meddled 
with the present mode of law reporting the better ; and therefore he 
was greatly averse to committing himself to the proposition that 
they might not, after all, find the existing state of things the best 
they could have. Mr. Daniel's attacks on the present system were 
based on an erroneous assumption — namely, that it was the duty of 
the State to promulgate the unwritten law. That would surely 
depend on whether by such a proceeding the State would do good 
or harm. If there were no substantial doubt now as to what was the 
state of the law, it would be mischievous for the State to attempt to 
do anything which it could not satisfactorily accomplish. Competi- 
tion gave them this guarantee for the work being well done, that if 
the reports were not good they would not sell. That was better 
than leaving the judge to touch up his own decision, or throwing the 
work of reporting upon an officej* who would have no adequate 
incentive to perform it promptly and efficiently. Moreover, in 
these days of publicity, it would be absolutely impossible for a judge, 
if a question arose between him and any member of the Bar, to 
refuse to be enlightened by a report prepared and authenticated by 
a competent barrister, although unauthorised. He was not, there- 
fore, willing by a foregone conclusion to condemn the present system, 
which was one of free trade, until he saw that something really better 
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could be substituted for it. The learned gentleman concluded by* 
seconding Mr. Webster's amendment, as thus modified, " That a 
committee of members of the Bar be appointed to consider the whole 
subject of law reporting, and to report to another meeting of the 
Bar thereupon." 

The amendment was then put and negatived. Another amend* 
ment was then proposed by a gentleman in the body of the hall, 
declaring the present system "liable to objection," instead of affirm- 
ing that it "required amendment." The meeting evinced some 
impatience at this proposal, and its mover and seconder were 
frequently interrupted by cries of " Time." 

Mr. Ince denied that the question before them had anything to 
do with the general public. It was a question for the Bar and 
another body who had been wholly overlooked — viz., the solicitors. 
The profession had every reason to be satisfied with the present 
reports. They combined the requisites of accuracy, expedition, and 
cheapness. It was not essential that they should be single. They 
were also a useful means of education for law students. (Mr. Ince 
was repeatedly interrupted by marks of impatience, and the chairman 
had to interpose to obtain a hearing for him.) 

The second amendment having been put and also negatived, the 
original resolution was carried by a large majority. 

Sir H. Cairns then rose to move the second resolution — namely, 
•^— " That a committee of members of the Bar be appointed to consider 
the best means of improving the system of preparing, editing, and 
publishing the reports of judicial decisions, and to report thereon to 
a public meeting of the Bar." That resolution did not require a 
speech to support it, but followed almost as a natural and necessary 
corollary from the adoption of the previous resolution. Mr. Denman 
had rather assumed that in voting for the first resolution they 
intended to commit themselves to some definite and foregone con- 
clusion as to what should be the amendment in the system of report- 
ing. On his own part he begged to disclaim any such intention. 
It would* require a great deal of argument to convince him that any 
system ought to be adopted which would create a monopoly in the 
sense of preventing the free reporting of judicial decisions. It would 
require even greater argument to convince him that the duty of 
reporting should be consigned to the hands of the State. It might 
very well be that after the committee inquired into the matter it 
would come to the conclusion that it was unable to suggest any 
mode of amending that which they all felt to be the defects in the 
present system. However, it was worth trying. Although any 
proposal which might emanate from the committee or any other 
quarter might possibly be attended with evils as grave as those 
which attached to the present system, that ought not to deter them 
from appointing a committee. It would still be for the Bar to say 
whether any proposal which might be recommended to them was 
worthy of their approval. 

Mr, Malms seconded the resolution, without pledging himself 
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€o any particular plan. He was in favour of the free pubKcation of 
all that the judges said or did ; and believed that if they once 
established the principle that the judges might say one thing and 
publish another, they would strike a fatal blow at the sound adminis- 
tration of justice. He had not been impressed either by Mr. 
DanieFs pamphlet or his speech, the tendency of which was to have 
only one reporter, and he employed by the Government, 
iu each court. Mr. Denman had taken a very sensible view 
of the matter ; and, for his own part, although he thought 
amendment was required, and believed that a redundancy of 
different reports embarrassed the practitioner, yet he was unable 
to see any remedy for the evil, and was much inclined to imagine 
that the committee about to be appointed would have to report that, 
after the fullest consideration they could not suggest any better 
system. 

The second resolution was carried with scarcely a dissentient, and 
a committee of nine gentlemen of the Inner and twelve of the Outer 
Bar, was then nominated, the name of Mr. Denman being subse- 
quently 'added. 

A vote of thanks to the Attorney-General, for his impartiality as 
chairman, closed the proceedings, which occupied rather more than 
two hours. 

In our last Number we .made some observations, in a notice of 
Mr. Daniel's letter to the now Attorney- General, respecting certain 
remarks which it contained on the preface to the 1st vol. of the 
Weekly Reporter which we thought unfair to the gentlemen 
-under whose editorship that publication first appeared, and who 
were responsible for the preface referred to. We are happy to 
learn from the following correspondence, which we have been 
requested to publish, that Mr. Daniel did not mean to make any 
charge of a personal nature against the gentlemen we have alluded 
to, and that the latter are quite satisfied with his explanation. 
We have therefore to withdraw the observations in our last Number, 
which reflected on the language used by Mr. Daniel ; and we can 
assure that gentleman that we fully appreciate his services in 
endeavouring to bring about a reform of the admitted evils of the 
present system of law reporting. Whatever the result of the 
labours of the committee may be, Mr. Daniel will always be entitled 
to the highest praise for having brought before the profession a 
question of paramount interest and importance. 

To the Editor of the Law Magazine. 

Sir, — We forward to you herewith a copy of a letter written 
to us by Mr. W. T. S. Daniel, Q.C., on the subject of certain 
passages . contained in Mr. Daniel's pamphlet oh "The Present 
System of Law Reporting, its Evils, and a Remedy Suggested, by 
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W. T. S. Daniel, Q.C." We also send you a copy of our reply 
to Mr. Daniel's letter. 

As the passages in Mr. Daniel's pamphlet, which are referred to 
in his letter to us (which passages are now withdrawn by Mr. 
Daniel from his pamphlet), reflected seriously upon our characters 
aa former editors of the Weekly Reporter ^ we trust that you will be 
good enough to insert the letters, of which we inclose you copies, in 
an early Number of the Law Magazine. 

We remain yours obediently, 

Henbt Fox Bbistottjb. 
Andbew Edgab. 
22, Old Buildings, Llncoln's-inn, Nov. 5, 1863. 



10, Old Buildings, Llncoln's-inn, Nov. 4, 1863. 

To H. F. Bristowe, Esq., and Andrew Edgar, Esq. 

Dear Sirs,— Allow me to thank both of you for pointing out to 
me the objectionable passages in my letter to Sir Roundell Palmer, 
reflecting with severity upon what I considered to be the too com- 
mercial spirit of the preface to the first volume of the Weekly Reporter. 
I need not assure you that nothing was further from my intention than 
to impute or suggest as against either of yourselves individually any- 
thing contravening the high honour and perfect truthfulness of a 
barrister. I was misled, by the tone and language of the preface, 
to the conclusion that the merits of novelty, expedition, and cheap- 
ness thereby claimed, were intended to be set up by way of compa- 
rison with the old, or authorised reports only, and that there 
was a iuppressio vert as regards the modern, cheaper, and more 
expeditious reports. I am perfectly satisfied from the per- 
sonal explanation I have received, especially from Mr. Bristowe, 
and upon further refiection, that I was mistaken, and that the 
language I used was, though unintentional, not fair or just towards 
yourselves, and I regret very much that I was misled into the use of 
it. You are at full liberty to make whatever use you think proper 
of this letter, and I will take care that pages 29 and 30 are taken 
out of the copies I now have on hand ; and that from the passages 
commencing " In the preface " in the 8th line of the 28th page, the 
whole of that page shall be struck through, and that the first two 
lines at the top of page 31 shall be also struck through. 

Trusting that this acknowledgment of my unintentional injustice 
towards you will be satisfactory. 

I remain, dear Sirs, yours faithfully, 

W. T. S. Daniel. 



22, Old Buildings, Lincoln's-inn, Nov, 5. 1863. 
Dear Sir, — We beg to acknowledge your kind and courteous 
letter of yesterday's date. 
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That letter is entirely satisfactory to us, and we thank you for the 
prompt and satisfactory manner in which you have met our objections 
to the passages in your pamphlet, to which we felt bound to call 
your attention. 

Having regard to the passage contained in your letter to the effect 
that we were at liberty to make what use we thought proper of it, 
we have forwarded copies of your letter, and of this our answer to 
it, to the editors of the Law Magazine, Juristy and Solicitors' Journal, 
for publication. We also intend to have a few copies of the cor- 
re'spondence which has passed between us printed for circulation 
among menabers of the Bar. 

We remain, dear Sir, yours faithfully, 

Henry Fox Beistowe. 
Andrew Edgar. 

To W. T. S. Daniel, Esq., Q.C., &c. 



APPOINTMENTS. 



Mr. Sergeant Shee has been appointed a Puisne Judge of the 
Court of Queen's Bench, vacant by the death of Mr. Justice 
Wightman. 

Mr. W. Markby of the Common Law Bar has been appointed 
Recorder of Buckingham, in the room of Mr. Henry Mills, Q.C., 
appointed Judge of the Supreme Court of Bengal. 

Mr. Woolrych of the Thames Police Court has succeeded the 
late Mr. Coombe at Southwark ; Mr. John Paget of the Common 
Law Bar has been appointed to succeed Mr. Woolrych at Thames 
Street, and Mr. James Vaughan of the Oxford Circuit has been 
appointed Police Magistrate at Bow Street, in the room of Mr. 
Corrie. 

Mr. R. P. Collier, Solicitor-General, Mr. G. Carey, Bailiff of 
Guernsey, and Mr. Baron Pigott, have received the honour of 
knighthood. 

Mr. George Loch, of the Parliamentary Bar, Mr. W. H. Cooke, 
and Mr. J. J. Powell, M.P., of the Oxford Circuit, have been 
appointed Queen's Counsel. 

Mr. J. Fisher Millar has been appointed Chief Registrar to the 
Court of Bankruptcy, in the place of Mr. N. H. Whitehead, resigned. 

Mr. W. F. Higgins, one of the Registrars of the Court of Bank- 
ruptcy, has been appointed Taxing Master in Bankruptcy, vacant by 
the death of Mr. J. Lucas. 

Mr. John D, King, of the Northern Circuit, has been appointed 
Registrar of the Exeter Court of Bankruptcy, and Mr. D. C. 
Macrae, Barrister-at-Law, Registrar at the Manchester District 
Court. 
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Mr. Phinn, Q.C., has been appointed Counsel to the Admiralty^ 
and Judge Advocate of the Fleet, in the room of Mr. R. P. Collier, 
Q.C., M.P., appointed Solicitor- General. 

Mr. Corrie, one of the Magistrates of the Bow Street Police 
Court, has been elected to the office of City Remembrancer, by the 
Common Council of London, in the room of Mr. Edward Tyrrell, 
resigned. 

The Lord Chancellor has appointed Mr. A. B. Abrahams to tbe 
office of Secretary of Presentations, in the place of Mr. Trower, 
resigned. 

Mr. M. E. A. Wilde has been appointed Secretary to Sir J. 
P. Wilde, Judge Ordinary of the Court of Probate and Divorce. 

Mr. T. Evans, Solicitor of Hereford, has been appointed Registrar 
to the Court of Probate at Hereford. 

Mr. Anthony Back Creeke, Solicitor, of Burnley, has been 
appointed Town Clerk of that town, in the place of Mr. Robert 
Hansley, resigned. 

The Lord Chancellor has appointed Mr. C. H. Chamberlin, 
Solicitor, Registrar of the County Court at Yarmouth. 

Mr. Alfred Bell, Mr. F. T. Bircham, Mr. John Clayton, Mr. 
John Coverdale, Mr. William Ford, Mr. B. J. L. Frere, Mr. 
G. B. Godfrey, Mr. Edward Lawronce, Mr. Frederic Ouvry, 
Mr. Arthur Ryland, Mr. Arthur Sharpe, and Mr. John YouDg, have 
been appointed Examiners for the present year, for the examination 
of candidates applying to be admitted solicitors ; and the same 
gentlemen, together with the several Masters for the time being 
of the Courts of Queen's Bench, Common Pleas, and Exchequer, 
and Mr. Ralph Barnes, Mr. Joseph Maynard, Mr. John Hope 
Shaw, Mr. J. Welchman Whateley, have been appointed Examiners 
for the same period, for the examinations of candidates applying to 
be admitted attorneys. 

Ireland. — ^Mr. Thomas Courtney, Solicitor and Registrar to 
the Right Hon. Chief Justice Lefroy, has been appointed Clerk of 
the Crown for the County of Down. 

India. — Mr. J. H. De Saram has been appointed Acting- 
Commissioner of the Court of Requests, and Acting Police Magis- 
trate, of Chanagacherry, Ceylon, during the absence of ilr. 
Worthington. Mr. W. Aiislie, and Mr. F. J. Cockburn, have beeu 
appointed to officiate as civil and session judges respectively at 
Behar Beerhoom. Mr. N. H. Thompson to officiate as first judge of 
the Court of Small Causes, Calcutta. Mr. L. S. Saunders to officiate 
as personal assistant to the Judicial Commissioners at Xahore. 
Mr. G. R. Elsmie to officiate as judge of Small Causes Court, 
Lahore. Mr. H. L. Oliphant, Mr. W. T. Tucker, Mr. A. J. 
Elliot, Mr. C. E. Lance, Mr. E. Drummond, Mr. A. Smith, Mr. W. 
Cornell, Mr. G. L. T. Harris, and Mr. F. H. Hall have been 
appointed to officiate as magistrates and collectors respectively 
at Jessore, Rungpore, Tirhoot, Monghyr Hooghly, Midnapore, 
Mymensing, Buckergungea, and Banda. 
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CALLS TO THE BAR. 

Michaelmas Term, 1863. 

Inneb Temple. — Richard Buckley Litchfield, Esq., B.A. ; Wil- 
liam Augustus Ferguson David, Esq. ; William Schwenck Gilbert, 
Esq., B.A. ; John Robert Vaizey, Esq., LL.B. ; John James Elmes, 
Esq., B.A. ; Frederick Butler Molineux Montgomerie, Esq., B.A. ; 
John Begg Shaw, Esq., M.A. ; John Henry Becher, Esq., B.A. ; 
John Webster, Esq., B.A. ; John Home Payne, Esq., M.A. ; Wil- 
liam Dalziel Mackenzie, Esq., B.A. ; Robert Woodward, Esq., B.A. ; 
Walter Waring, Esq., B.A. ; Charl^ Henry Bird, Esq. ; Charles 
James Palmer, Esq. ; George Haines Jones, Esq., M.A. ; Edward 
Dudley Jackson, Esq. ; B.A; ; Charles Nathaniel Blumberg, Esq. ; 
Frederick Henry Norman, Esq., B.A. ; Joseph Addison Macleod, 
Esq., L.B. ; Thomas John Mitchell, Esq. ; William Gardner Bird, 
Esq. ; Savage Hall, Esq. ; and Drewett Ormonde Brown, Esq., B.A. 
. Lincoln's Inn. — William Charles Druce, Esq. (certificate of 
honour first class) ; William Henry Weldon, Esq., B.A. and LL.B ; 
Charles Henry Monro, Esq., M.A. ; William Severin Salting, Esq., 
B.A. 5 Robert Gordon, Esq. ; David Pitcairn, Esq., M.A. ; the 
Hon. Greville Theophilus Howard, B.A. ; Henry Thomas Ogilvy, 
Esq. ; Marmaduke Francis Cox Dolman, Esq. ; Reginald Freke 
Williams, Esq. ; John Mabson, Esq., B.A. ; John Robert Kindersley, 
Esq. ; and Edward Lyall Brandreth, Esq. 

Middle Temple. — Thomas Davey Haye, Esq. ; James Hamilton 
Fyfe, Esq. ; Louis Victor Delafaye, Esq. ; Charles Burrell, Esq. ; 
William Cracroft Fooks, Jun., Esq. ; John Tattersall, Esq. ; George 
Kennedy Webster, Esq. ; and Pierre Leonce Chastellier, Esq. 

Gkay's Inn. — Francis Frederick Pinkett, Esq., and James 
Edmund Bacon Parsons, Esq. 

Hilan/ Term, 1864. 

Inner Temple. — George Stratton, Esq., M.A. ; Gowen Edward 
Evans, Esq., M.A. ; William Lupton, Esq., M.A. ; Richard Jenery 
Shee, Esq. ; Donald Maclennan, Esq., M.A. ; James Mew, Esq., 
B.A. ; Herman Charles Merivale, Esq., B.A. ; Alsager Hay Hill, 
Esq., L.B. ; John Henry Kennaway, Esq., M.A. ; John Thomas 
O'Regan, Esq., LL.B., Ireland ; James Harrison, Esq., M.A. ; Ed- 
ward Reynolds, Esq., B.A. ; Millis Coventry, Esq., B.A.. ; George 
Robert Rix, Esq., LL.B. ; Francis Headlam Keenlyside, Esq., B.A.; 
Charles Frederic Millett, Esq., B.A. ; Herbert Augustus Hills, Esq., 
B.A. ; Richard Digby Cleasby, Esq., B.A. ; Lewis Williams, Esq., 
B.A. ; and Edmund Forster Webster, Esq. 

Middle Temple. — Edward John Rudyerd Warner, Esq.; Hugh 
John Cadell Beavan, Esq.; Charles Albert Beavan, Esq., B.A.; 
Ernest Didier, Esq. ; Henry Riseborough Sharman, Esq. ; William 
Henry Michael, Esq. ; and Thomas Makin, Esq. 
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Lincoln's Inn. — Joseph Maurice Solomon, Esq., M.A. (holder of 
Studentship, Michaelmas Term, 1863) ; Luke Owen Pike, Esq., 
M.A. ; Joseph Radcliff, Esq., M.A. ; John Haughton, Esq., B.A. ; 
Henry Spencer Walpole, Esq. ; Dancombe Pjrke, jun., Esq. ; 
Robert Webber Monro, Esq., B.A. ; Walter Charles Renshaw, Esq., 
LL.B. ; Julian Goldsmid, Esq., M.A. ; Charles Alfred Dawson, 
Esq., B.A. ; Charles Thomas Luck, Esq., M.A. ; John George Witt, 
Esq., M.A.; John Weir, Esq. ; Shackleton Hallett, Esq. ; Ernest 
Ridsdale Ellaby, Esq., M.A. ; Frederick Brown, Esq. ; and William 
Thackeraj Marriott, Esq., B.A. 

Gbat's Inn.— E. Romillj, Esq., M.A. ; P. O'Sullivan, Esq. 



BAR EXAMINATIONS. 

Mkhadmas Term, 1863. 



The public examination of the students of the Inns of Court for 
Michaelmas Term was held at Lincoln's Inn Hall on the 29th, 30th, 
and 3l8t of October ; and the Council of Legal Education awarded 
to Joseph Maurice Solomon, Esq., student of Lincoln's Inn, a 
studentship of 50 guineas per annum, to continue for a period of 
three jears. The Council have not thought fit. to award any certifi- 
cate of honour of the first class. Certificates that they hare satis- 
factorily passed a public examination were awarded to L. Williams, 
Esq. ; F. B. M. Montgomerie, Esq. ; H. F. Curwen, Esq. ; G. R. 
Rix, Esq., and S. K. Mackay, Esq., students of the Inner Temple ; 
F. Turner, Esq., student of the Middle Temple ; G. Cardale, Esq. ; 
R. Wilkinson, Esq. ; J. Makinson, Esq. ; D. Pitcairn, Esq. ; H. H. 
Harter, Esq., students of Lincoln's Inn. 

HUary Term, 1864. 

The Council of Legal Education have awarded to E. A. C. Schalch, 
Esq., student of the Inner Temple, a studentship of 50 guineas, to 
continue for a period of three years ; to J. Cunningham, Esq., stu- 
dent of the Middle Temple, a certificate of honour of the first-class ; 
and to W. Lupon, Esq. ; A. H. Hills, Esq. ; and L. B. Clarence, 
Esq., students of the Inner Temple ; R. W. Munro, Esq., and S. 
Hallett, Esq., students of Lincoln's Inn ; and E. H. Whinfield, Esq., 
student of the Middle Temple, certificates that they have satisfactorily 
passed a public examination. 



EXAMINATION AT THE INCORPORATED 
LAW SOCIETY. 

Michaelmas Term^ 1863. 

At the examination of candidates for admission on the rcll of 
'tomeys and solicitors of the Superior Courts^ the examiners re- 
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Commended the following gentlemen, under the age of 26, as being 
entitled to, honorary distinction : — Thomas Ponting, aged 22, Alfred 
Hallworth Crowther, aged 23, and John Bolton, aged 25 ; John 

3urkinshaw, aged 23, William Mawdslej Charnley, aged 22, equal. 
The Council of the Incorporated Law Society, have accordingly 
awarded the following prizes of books : — To Mr. Ponting, the prize 
of the Hon. Society of Clifford's Inn ; to Mr. Crowther, the prize 
of the Hon. Society of Clement's Inn ; to Mr. Bolton, Mr. Burkin- 
sbaw, and Mr. Charnley, each one of the prizes of the Incorporated 
liaw Society. The Examiners have also certified that the following 
candidates passed examinations which entitle them to commendation : 
— ^Richard Hale Braithwaite, aged 23 ; William Creed, aged 21 ; 
Samuel Johnson Roberts Dickson, aged 22 ; William Johnson 
!Evans, aged 22 ; Henry Mason Jackaman, aged 23 ; Jabez 
M'Diarmid, aged 23 ; Francis Thornhill Maddock, aged 21 ; and 
George Thompson Powell, aged 24. The Council have accordingly 
awarded them certificates of merit. The Examiners have further 
announced to the following candidates that their answers to the 
questions at the examination were highly satisfactory, and would 
have entitled them to prizes or certificates of merit if they had been 

• under the age of 26 : — William Henry Goodwin, aged 37 ; David 
Hornby, B.A., aged 30 ; William Thornburn, aged 37 ; and 
Thomas Wingate, aged 52. The number of candidates examined in 
this term was 120 ; of these 112 were passed and eight postponed. 
The Examiners reported that the following gentlemen, have passed 
the intermediate examination with distinction : — John Richard 
Collins, aged 19 ; James Samuel Beale, B.A., aged 22 ; James 
Livett Daniell, aged 18 ; Edward Hitchings Flux, aged 22 ; and 
John Wreford Budd, the younger, B.A., aged 24. The number of 
candidates examined in this term was 135, of these 128 were passed 
and seven postponed. 
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October. 

20th. Sni'fn, William Henet, Esq., D.C.L., Barrister, aged 58. 
22ud. Davies, Henet, Esq., late Registrar of the Court of 

Chancery, aged 72. 
27th. IviM, Chaeles, Esq., Solicitor, aged 70. 
31st. Deans, Thomas, Esq., Solicitor, aged 63. 

November. 

6th. Hammond, Henet, Esq., Solicitor, aged 67. 

9th. Faebeb, James William, Esq., late Master in Chancery, 

aged 78. 
10th. Bateman, Joseph, Esq.,'LL.D., formerly Assistant Solicitor 

to the Board of Inland Revenue. 
13th. Lucas, John, Esq., formerly Taxing Master of the Court of 

Bankruptcy, aged 67. 
20th. GooDFOED, Henet, Esq., Barrister, aged 52. 
23rd. Holden, Thomas, Esq., Solicitor, aged 68. 

• Dec&inber, 

1st. Clabke, William Hislop, Esq., Barrister. 

1st. Woodhouse, John, Esq., Solicitor, aged 69. 

4th. Beooke, Hoeace John, Esq., Solicitor, aged 44. 

7th. Saegeant, Feedebick Thomas, Esq., Barrister, aged 58. 

10th. WiGHTMAN, Hon. Mr. Justice, aged 79. 

14th. Pdgh, Chaeles, Esq., Chief Clerk -lio Vice-Chancellor 

Kindersley, aged 64. 

20th. Hughes, Thomas, Esq., Solicitor, aged 61. 

21st. Claeke, William Teedwat, Esq., Solicitor, aged 61. 

24th. RuDTAED, F. C, Esq., Solicitor. 

26th. Lang DON, William Tobins, Esq., Barrister, aged 53. 

27th. Bajnnattne, Dugald, J., Esq., Solicitor. 

31st. Haevet, Thomas Henet, Esq., Solicitor, aged 31. 

1864. Januai'y. 

7th. CooMBE, Botce, Esq., Metropolitan Police Magistrate, 

aged 74. 
8th. Young, Thomas Beistowe, Esq., Solicitor, aged 63. 
12th. Evans, Joshua, Esq., late Senior Commissioner of the Court 

of Bankruptcy, aged 82. 
12th. Lewis, William, Esq., Solicitor, aged 6Q. 
20th. Llotp, Samuel, Esq., late Special Justice of the Island of 

Jamaica. 
22nd. Atheeton, Right Hon. Sir Willlajvi, Q.C., M.P., late Her 

Majesty's Attorney-General, aged 67. 
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Chappell and Shoard. — ^A Handy Book of the Law of Copyright, 
comprising Literary, Dramatic, and Musical Copyright, and Copy- 
right in Engravings, Sculpture, and Works of Art ; with Statutes 
and Forms. By F. P. Chappell and J. Shoard. 12mo. 5s, cloth. 

Cox. — Forms of Practical Proceedings in the Chambers of the 
Master of the Rolls and the Vice-Chancellors. Third Edition, 
revised and enlarged. By J. Biddle. 8vo. 12*. 6d. cloth. 

Davidson* — ^Precedents and Forms in Conveyancing. By C. 
Davidson, T. C. Wright, and J. Waley, Esqrs., Barristers. Second 
Edition. Vol. IV. Royal 8vo. 28s. cloth. 

Deacon's, — The Law and Practice of Bankruptcy ; with the Statutes 
and General Orders. Third Edition. By A. G. Langley, Esq., 
Barrister. 2 Vols, post 8vo. 405. cloth. 

Glen, — The Statutes in Force relating to the Poor, Parochial 
Unions, and Parishes ; together with a Synopsis of the Decisions of 
the Superior Courts on the Subject of the Poor Laws during the 
years 1857 to 1863 (forming the Second Volume of Glen's Poor Law 
Statutes). By W. C. Glen, Esq., Barrister. 8vo. I85. cloth. 

Hamel, — International Law in Connexion with Municipal Statutes 
Relating to the Commerce, Rights, and Liabilities of the Subjects of 
Neutral States pending Foreign War ; considered with reference to 
the trial of the case of the Alexandra^ seized under the provisions of 
the Foreign Enlistment. Act. By F. H. Hamel, Esq., Barrister. 
Post 8vo. 3s. sewed. 

Hayes and Jarman, — Concise Forms of Wills. Sixth Edition, con- 
taining Decisions on Wills, Acts, and other Testamentary Matters, 
and many additional Forms. By T. S. Badger Eastwood, Esq., Bar- 
rister. Svo. 21s, cloth. 

Jarman, — The Practice of the Court of Chancery ; with Forms of 
Costs and other Forms, Acts concerning Trustees, Charitable Trusts, 
Settled Estates, and Infants' Marriage Settlements. By H. Jarman. 
12mo. 245. cloth. 

Lawyers^ Stamp Table, — ^A complete List of all the Stamp Duties, 
as Amended by the Recent Acts, with Notes of the Decided Oases* 
By a Barrister. 12mo. 55. cloth. 

Levi, — ^International Commercial Law; being the Principles of 
Mercantile Law of England, Scotland, Ireland, British India, British 
Colojiies, and other Foreign Countries. By L. Levi, Esq., Barrister, 
Second Edition. 2 Vols, royal 8vo. d6s. cloth. 
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Paterson. — ^A Treatise on the Fishery Laws of the United King- 
dom ; including the Laws of Angling. B7 J. PatersoD, Esq., Bar- 
rbter. Post 8yo. IO5. cloth. 

Petendorff, — ^A Concise Practical Abridgment of the Common and 
Statute Law. By Mr. Leigh Petersdorff, assisted by C. W. Wood 
and W. Marshall, Esqrs., Barristers. Second Edition. 6 Vols, 
royal 8vo. £7 Is. cloth.* 

Prideaux, — Precedents in Conveyancing; with Dissertations on 
its Law and Practice. By F. Prideaux and J. Whitcomb, Esqrs., 
Barristers. Fourth Edition. 2 Vols, royal 8vo. £2 Us. 6 J. cloth. 

SniUh. — ^A Manual of Equity Jurisprudence ; comprising the 
Fundamental Principles and the Points of Equity usually occurring 
in General Practice. By J. W. Smith, Esq., Barrister. Seventh 
Edition. 12mo. 12s. cloth. 

Stone. — ^The Justice's Manual ; or Guide to the Ordinary Duties of 
a Justice of the Peace. By S. Stone, Solicitor. Tenth Edition. 
12mo. 16s. cloth. 

Twiss. — ^The Law of Nations considered as Independent Political 
Communities : on the Rights and Duties of Nations in Time of War. 
By T. Twiss, D.C.L. Svo. 18s. cloth. 

♦ Vol. 6 {completing tlie worlc), may be had separately, price 30«. oloth. 
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